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Preliminary Statement 


This is a consolidated appeal taken by Exxon Corpora- 
tion, Shell Oil Company and four other companies (herein- 
after ‘‘Appellants’’) from a Final Judgment entered on 
April 27, 1976 (A1181)! awarding counsel fees of $870,607 
out of a class settlement fund now totalling, with interest, 


1. All “A” page references are to the Appendix filed by Appel- 
lants herein. 
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over $12.2 million to David Berger, P.A., Attorneys at Law 
(hereinafter ‘‘ Appellee’). Appellee is sole counsel for tke 
three national classes in City of Detroit, et al. v. Grinnell 
Corporation, et al., 68 Civ. 4026 (S.D.N.Y.) and two com- 
panion cases exclusively sharing in the above fund. 

All of the Appellants are claimants to the above settie- 
ment fund. None of these Appellants filed its own action, 
objected to the terms of the settlement in the District 
Court, or appealed from the Final Judgment approving 
the settlement. Under the terms of the Final Judgment 
now appealed from, their combined share of the counsel 
fees awarded will be slightly over $1000. 

A detailed history of these actions is set forth in an 
earlier decision of this Court, City of Detroit, et al. v. Grin- 
nell Corp., 495 F.2d 448 (1974), rehearing en banc denied, 
(hereinafter “G@rinnell I’’) affirming the District Court’s 
Final Judgment approving the settlement of the above 
three national class actions and reversing a Final Judg : ent 
awarding counsel fees to Appellee This Court remanded 
the fee matter for further evidentiary hearings, noting that 
the lower Court had conducted the first fee hearing ‘‘.. - 
with only the benefit of oral argument and submitted papers 
to guide it in spite of the fact that counsel for the Appel- 
lants stated to the Crt that he ‘proposed to present evi- 
dence’ on the matter "the fee application.’’ 495 F.2d at 
472. The Co’ ‘sete ur standards for determining counsel 
fees, specified prtcular factual ‘‘voids’’ that were to be 
filled at the new hearing and directed that Appellants herein 
were to be cceorded the right to offer evidence and cross- 
examine witnesses. 

After due notice to Appellants and prior service by 
Appellee of new detailed affidavits and documents, lengthy 
proposed findings of fact, and an extensive brief, a new 
hearing was held on November 10, 1975. Three serior at- 


2. The Addendum to the Brief for Class Mernbers—Appellants 
(hereinafter ‘Appellants’ Brief” ) reproduces part of this Opinion and 
does not include the portions relating to approval of the settlement, 
which establishes the lew of the case as to most of the facts relevant to 
evaluating the “risk of litigation” and “quality” or “results” of Ap- 
pellee’s iegal services. The entire Opinion is attached herein as an 
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torneys of Appellee testified and further documentary evi- 
dence was offered. Appellants offered no witnesses and a 
few documents including only affidavits that were already 
filed in the first fee hearing, twe letters between counsel and 
the Court relating to the prop notice for the second fee 
hearing, and a chart relating to proposed settlement terms 
in other individual subsertber cases pl epared subsequent to 
Judge Metzner decided the 
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the original appeal herein. 
matter in April, 1976. 

On June 11, 1976 Appellants moved this Court to post- 
pone indefinitely briefing and argument of this appeal pend- 
the Third Cireuit of a similar appeal 
taken by some of the same Appellants as herein against a 
counsel fee award to Appellee herein. Appellants argued 
that the anticipated en bane decision ‘¢... may well be dis- 
positive of the instant appeels before this Court in the 
Grinnell fee dispute’’. ( Appellants’ Motion For A Stay, 
p. 4). That motion was denied. In an en banc decision 
filed July 2, 1976, the Third Cireuit, affirming in part 


and reversing in part, upheld the District Court’s decision 
is appeal, except for the award 


on all matters relevant to this 
of monies from a class fund spent for time involved in 
actually petitioning for counsel fees. Lindy Bros. Builders, 
Inc. of Phila. v. A merican Radiator & Standard Sanitary 
Corp., Nos. 74-2189 and 74-2255 (Slip Opinion dated July 2, 
1976) (hereinafter Lindy 11). 
These cases were original!) 
settled fo. $10.0 ‘lon plus interest in August, 1971. 
Over $3.2 million stil; remains to be distributed to the over 
14,000 class members who never appealed from the first 
fee award herein. Appellee itself has received no payment 
trom either the settlement fund or its own clients fo: any 
of its work since 1968 in connection with this litigation. 
Appellee respectfully suggests that the circumstances of 
this case and the interests of the class members herein 
indicate that this Court should give considerat.on to an 
Lif not to summary affirmance 


ing the outcom in 


filed in July, 1968 and 


early decision on this appes 
of Judge Metzner’s decision. 


Statement of Issues 


1. Whether the District Court followed the legal stand- 
ards previously set by this Court on remand in awarding 
$870,607 in counsel fees to Appellee from the class settle- 
ment fund herein. 


9. Whether the District Court made clearly erroneous 
findings of fact as to the value of Appellee’s legal services 
in filing and prosecuting these national class actions and 
creating a settlement fund currently totalling over $12.2 


million. 


Statement of the Case 
The Government Case 


The national class actions in issue here developed out 
of an injunctive action brought by the United States, United 
States v. Grinnell Corp., et al. (D.B.I. Civ. 2785). The gov- 
ernment case was directed primarily to the charge of mo- 
nopolization under §2 of the Sherman Act, supported by 
evidence of predatory pricing in cities where the defendants 
experienced competition. The trial was held in June, 1964, 
and no evidence was presented relating to activities after 
1961 (A519). On November 27, 1964, Judge Wyzanski filed 
an opinion finding violations of the Sherman Act, United 
States v. Grinnell Corp., 236 F. Supp. 244 (D.B.1. 1964), and 
entered a decree. The government appealed on the relief 
granted and the defendants appealed on the finding of 
liability. 

On June 13, 1966, the Supreme Court, in a six-to-three 
decision, affirmed the District Court in part, reversed in 
part, and remanded for further hearings on relief. 384 U.S. 
563. The remand directed that the District Court consider 
divestiture of the assets of defendant ADT on a city-by-city 
basis (at pp. 577-578). Justice Douglas, writing for the 
majority, conceded that a localized market analysis could 
show that some cities might not support more than one ac- 
credited central station. Justice Fortas, joined by Justice 
Stewart, dissented on the grounds that the monopolization 
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finding rested upon illogical and unrealistic definitions of 
both the service and geographic market. Justice Fortas 
noted that the remand directed consideration of localized 
relief, an indication of the economic realities involved, and 
pointed out that in at least 20 of the cities in which the de- 
fendants had no competition frora other ‘‘aceredited central 
stations,” the relevant service market, they were found to 
have been losing money because of “fringe competition”’. 
Justice Harlan also dissented on the issue of service market 
definition and likewise noted that while a national market 
might be found for $2 injunctive purposes, ‘*.. immediate 
competition takes place only within individual communities 
.. 2? (at pp. 583-584). 

After over a year of extensive further documentation, 
depositions, negotiations and hearings, Judge Wyzanski 
entered a final deeree on July 11, 1967. Aside from gen- 
eralized injunctive relief, including a prohibition against 
predatory pricing ‘‘at unreasonably low charges”’ (§ V(B]), 
the final deeree directed varying amounts of divestiture of 
the assets by ADT in only 21 of the 115 cities ADT served. 


The Private Cases 


Two treble damage actions were brought in the United 
States District Court for the Hastern District of Pennsyl- 
vania by competitors of the defendants, Robinson Electric 
Protective Corp. Vv. Grinnell Corp., et al., Civ. No. 27961, 
and Sentinel Alarm Corporation VY. Grinnell Corporation, 
Civ. No. 36061. The theory of these cases was that the 
defendants, beginning in 1958, had attempted to drive them 
out of business by predatory pricing. After extensive dis- 
covery covering pricing practices, the defendants settled 
the cases prior to trial. 

Thereafter, a series of suits was instituted by both com- 
petitors and subseribers of the alarm company defendants. 
Suits were filed by over 48 competitors of the defendants 
relating to alleged predatory pricing practices in over 30 
cities throughout the United States. In addition to the three 
suits filed by Appellee, over 54 other subscriber actions 
were filed by other counsel, including a suit filed by counsel 
for Appellants. R.H. Macy & Co., Inc. v. Grinnell Corp., 
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et al., 67 Civ. 2258 (S.D.N.Y.). While the majority of these 
subscriber actions were filed before those filed by Appellee, 
none of the firms involved attempted to represent a sub- 
seribers’ class of any size. No other subscribers’ suits 
were ever filed as a class action except for three later state- 
wide government class actions. The total commerce in- 
volved in the subscibers’ actions other than those brought 
by Appellee was approximatay 614% of the business done 
by defendants. 


The National Class Actions 


In July, 1268, Appellee filed three national cass actions 
in the United States District Court for the Kastein Distriet 
of Pennsylvania for all governmental, commercial and in- 
dustrial subseribers of the defendants. The breadth of the 
classes, which was maintained in the settlement, was such 
that virtually all subscribers in the country over an 1144 
year period were involved. 

On October 3, 1968, the national class actions were trans- 
ferred pursuant to 28 U.S.C. §1407 to the United States 
District Court for the Southern District of New York. 
After extensive dis overy was undertaken by the competitor 
plaintiffs to deve: he predatory pricing theory, the de- 
fendants—prior te «ny settlement with subscriber plain- 
tiffs—settled all but one of the competitor eases for over 
¢1% million. One group of these competitor plaintiffs 
settled for $6.3 million, although some of those ‘“‘eompeti- 
tors’? had never engaged in the service market defendants 
were held to have monopolized (A389). 

Tipon consolidation of the cases, a steering committee 
of plaintiffs’ counsel was established to coordinate all com- 
petitor and subseriber plaintiffs’ discovery. Appellee 
served on the committee and drafted the original Motion 
for Production of Documents. Appellee likewise engaged 
in review and finalization by the Committee of the joint 
set of plaintiffs’ interrogatories.* Eventually competi- 


neat Make En 

3. Appellants’ assertion that no documents were produced as 
result of Appellee’s work on discovery and that Judge Metzner made 
no findings in his first opinion that Appellee made any contribution 
to the consolidated pre-trial discovery is false, as seen by reference to 
the Opinion itself (A615). Furthermore, the Record details Ap- 
pellec’s discovery contributions (A105-107, 1030-31, 1038-43). 
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tor and subscriber plaintiffs stopped coordinated discovery 
because the inerests of the two groups relating to the 
proof of impact and damages rested upon diametrically 
opposed theories (4105-107, 449, 1030-1031, 1038-1043). 

Appellee alone prepared the substantive cases for the 
three national classes, undertaking a review and analysis 
of the government record, as well as an inspection of the 
contents of the document depository established by the 
defendants (A106). Appellee prepared and circulated to 
counsel in other individual subscriber eases a memorandum 
relating to substantive matters. Appellee received no 
memoranda from other counsel relating to the substantive 
ease (A405). 

The defendants moved for partial summary judgment 
alleging that the applicable statute of limitations wag tolled 
only through June 13, 1967. Appellee was one of the five 
firms participating in the steering committee established to 
coordinate the response of all competitor and subseriber 
plaintiffs to the summary judgment motion. Appellee pre- 
pared the initial draft of the plaintiffs’ joint brief sub- 
mitted to the District Court (4108-109, 440-441). This draft 
contained an extensive argument for ihe independent ap- 
plication of 65(a) and 5(b) of the Clayton Act (A453- 
472), Other members of the steering committee removed 
this argument from the final joint brief. The District Court 
denied defendants’ motion in an opinion which relied upon 
the theory of independent application of <5(a) and 5(b). 
Russ Togs, Inc. v. Grinnell Corp., 304 F. Supp. 29 
(S.D.N.Y. 1969). 

The summary judgment «: ision was appealed to this 
Court. Appellee participated in the preparation of the 
prief filed for all plaintiffs (A108, 441). Upon Appellee’s 
vigorous insistence (4476-480), the argument relating to 
the independent application of 6§5(a) and 5(b) was inserted 
in the plaintiffs’ joint brief. Appellee and counsel for a 
competitor plaintiff both argued before this Court (A108, 
441-442). The Court affirmed the District Court’s decision, 
relying primarily upon the independent application theory. 
426 F.2d 850 (2d Cir. 1970). 
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Defendants filed a Petition for a Writ of Certiorari in 
the Supreme Court of the United States. Appellee partic- 
ipated in drafting papers in opposition (A108, 442-443, 484- 
492). The Supreme Court denied certiorari. 400 U.S. 878 
(eh). 

At an early stage in the proceedings a motion was made 
to dismiss the action against defendant Automatic Fire 
Alarm Company of Delaware because it was not in existence 
at the time the suit was filed, having been acquired by 
Automatic Fire Alarm Company. Appellee filed a Motion 
to Amend for the class plaintiffs under F.R.C.P. Rule 15(c), 
requesting the Court to substitute the latter company as a 
defendant relating back to the original filing date of com- 
plaints (A108-109). This motion was granted. 

Appellee alone mov ad in 1969 to have the instant actions 
certified as class actione. This motion was stayed pending 
the outcome of the summary judgment issue by order of 
the District Court (A109). 

Oral argument was presented to the District Court on 
the issue of class certification on June 18, 1971. Appellee 
alone presented the case for class certification. No other 
counsel appeared to represent any of the classes or any 
member of the classes. Appellee alone researched, pre- 
pared and filed all papers in support of class certification 

(A110, 444). 


Settlement of the Class Actions 


Appellee alone initiated settlement negotiations with the 
defendants in the class actions beginning on February 16, 
1970. No progress wes made until immediately following 
the oral argument on class certification. Thereupon, Appel- 
lee alone negotiated the $10 million plus interest settlement 
and the details of the settlement agreement for the three 
national classes as defined in the class complaints, covering 
ll purchases over an 1114 year period. No other plain- 


4, Appellants repeated assertions (Appellants’ Brief, pp. 6, 16, 
30) that the settlement was easily negotiated because “Petitioner” 
spent only 51 y, hours on “Settlement Negotiations” and that all such 
time was “reconstructe?” are false. Based upon detailed affidavits 


(footnote continued on next page) 
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egotiating sessions 
Appellee alone presented the settlement 


tiffs’ counsel were present at any of the n 
(A111-112, 444). 
to the District Court in the Fall of 1971. 
Legal notice approved by the District Court of the pro- 
posed settlement and of Appellee’s request for a 25% at- 
torneys’ fee was mailed on December 28, 1971 to each of the 
then current 89,816 subscribers of defendants ADT, Holmes 
and AFA and also published in The New York Times and 
The Wall Street Journal. Under the settlement agreement 
the defendants paid all notice costs. Appellee responded to 
the numerous communications resulting from such notice 


(A112-113). 

As provided by Settleme 
committee consisting of Appellee 
fendants was established to overse 
of the Notice program. In fact, Appellee 


ility for administration of the three 


nt Order No. 1, a class action 
and attorneys for the de- 
e management and ad- 


ministration 
assumed fuli responsib 
class actions. 

All claims and exclusion requests were initially reviewed 
by Appellee and challenge letters were sent +o all challenged 
Over 14,000 claims were processed and over 
A number of plaintiffs who 
filed independent actions chose to file claims against the 
Settlement Fund. Appellee prepared. and filed papers in 
successfully argued against, motions to 
undertake voluminous 


claimants. 
3,200 challenge letters sent. 


opposition to, and 
extend the date for exclusion and to 

discovery (A115). 
Hearings on approval of the settlement took place on 
May 24, 1972 and May 25, 1972. A small number of objec- 
tors filed memoranda and affidavits in oprosition to the 
proposed settlement. Appellee alone, among all plaintiffs’ 
counsel, prepared and filed papers in support of, and orally 
al of the settlement. None of the instant 


argued for, approv 

Appellants filed any papers in opposition to the settlement. 
piste shld AS Ecce 

and testimony, Judge Metzner found that all attorneys of Appellee ex- 
pended 244.5 hours on “Settlement Negotiations” (A1172). Of that 


g 
time, 51.5 hours was expended by David Berger alone (A972), and 


only 10 hours of that 51.5 hours of Mr. Berger's time was “recon- 


structed” (A885) Furthermore, the 51.5 hours attributed to Mr. 
aration for and participation in “Settlement Ne- 
et because of the conservative reconstruc- 


Appellee (A783-784). 


Berger for his prep 
gotiations” was understat 
tion techniques employed by 
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Appellee filed a petition with supporting affidavits and 
a memorandum of law for an attorneys’ fee of $2.5 million, 
_ plus disbursements (A101-220). Four law firms, represent- 
ing individual plaintiffs, also petitioned for fees. They filed 
affidavits and memoranda admitting that Appellee per- 
formed the activities described in his affidavits, but ques- 
tioning the relative value of some of Appellee’s services as 
against their own activities in their own suits which were 
said to have so benefited the classes as to entitle them to 
participate in the fees awarded Appellee (A236-249, 246- 
255, 256-259, 260-273, 287-289, 290-304). 

A hearing on Appellee’s fee request was held on June 
5, 1972. No testimony was taken or further evidence of- 
fered. The Court denied Appellant’s request to ‘‘present 
evidence’’. 

On December 27, 1972, the District Court filed its de- 
cision approving the settlement and awarding $1.5 million 
in attorneys’ fees to Appellee. City of Detroit v. Grinnell 
Corp., 356 F.Supp. 13880 (S.D.N.Y. 1972) (A574-617). The 
Court also stated that the other four petitioning firms had 
standing to assert claims against the fee awarded Appellee. 

A Final Judgment was entered on January 23, 1973 
approving the settlement. A small group of claimants filed 
a Notice of Appeal from approval of the settlement. How- 
ever, pursuant to the terms of the settlement, the principal 
sum of $10,000,000 began earning interest as of January 
23, 1973 at the rate of one point above the prime rate. 

A Final Judgment on the attorneys’ fees was entered 
January 26, 1973. It awarded $1 5 million plus disburse- 
ments to Appellee and retained jurisdiction for purposes 
of determining whether the four other petitioning firms 
were entitled to share in this fee. Appellants herein alone 
appealed that Judgment. 

Appellee alone represented the national classes on the 
appeal from the Judgment approving the settlement. Ap- 
pellee alone filed briefs and orally argued for the national 
classes on that appeal. 

On March 13, 1974 this Court affirmed the Judgment 
approving the settlement and reversed and remanded for 
further hearings the Judgment awarding counsel fees to 


it 


Appellee. In affirming the approval of the Settlement, this 
Court found that the ease for the national subseriber classes 
on both liability and damages was highly contingent but 
that the Settlement ‘‘. .. was fully one hundred percent of 
the District Court’s estimate of potential recovery, an esti- 
mate that was correctly deduced.” 495 F.2d at 458. 

In reversing and remanding for further hearings on the 
fees awarded Appellee, this Court held that Appellants 
herein were entitled to a full evidentiary hearing, on dis- 
puted factual issues. The Court also set new standards 
for awarding counsel fees and held that the District Court 
had erred in not filling ‘factual voids’’ in the record. 495 
F.2d at 472-735 The remand opinion stated that a fee of 
$1.5 million, which if ralenlated resulted in an award of 
over $635 per hour based on the then current record in the 
case, was ‘‘excessive.”’ 495 F.2d at 468, 472. 

In determining the applicable standards for awarding 
counsel fees, this Court reiterated that lower courts were 
still required to consider all the traditional factors nor- 
mally taken into account in setting fees: 


“There are many parameters that affect the value 
of legal services and which, therefore, must be con- 
sidered by a court evaluating a fee request. In another 
recent antitrust case the District Court which granted 
the instant fee petition enumerated those parameters 

. Viz: 

(1) whether a plaintiff’s counsel had the benefit 
of a prior judgment or decree in a case brought by 
the Government, 


——_—_—— 


5. The only specific “disputed” fact noted hy this Court related to 
the amount of hours expended by Appellee. 495 F.2d at 472-473. 
The “factual voids” were said to include: (a) the lack of definition 
of “senior attorney” in the original fee petition; (b) the lack of any 
breakdown of the hours of the “senior attorneys’ by each attorney ; 
(c) the lack of any breakdown of hours “into the various facets of the 
case’; (d) the lack of any evidence as to the paraprofessionals’ experi- 
ence and training, as well as their wages; and (e) “insufficient evi- 
dence” as to Appellee’s separate fee arrangements with class members 
who were clients. 495 F.2d at 473. Uncontradicted evidence was 
supplied to fill all these “voids” at the remand hearing. 


EO ei a 


parr 
2 sbeebs. 


s 
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(2) the standing of counsel at the bar—both 
counsel receiving the award and opposing counsel, 


(3) time and labor spent, 

(4) magnitude and complexity of the litigation, 
(5) responsibility undertaken 

(6) the amcunt recovered, 


(7) the knowledge the court has of conferences, 
arguments that were presented and of work shewn 
by the record to have been done by attorneys for 
the plaintiff prior to trial, 


(8) what it vuald be reasonable for counsel to 
charge a victorious plaintiff. 312 F.Supp., at 430. 


Finally, the District Court added that the attor- 
ney’s ‘risk in litigation’ is another factor to be con- 
sidered.’? 495 F.2d at 470.° 


This Court went on to hold that henceforth District Courts 
would be required to begin their inquiry by first calculating 
the basic minimum value of the services of the petitioning 
firm by determining (a) the number of hours expended by 
each attorney involved, (b) the types of work done by each 
attorney, and (c) the hourly rates no ually charged for 
similar work by attorneys of like skill based upon hourly 
rates of compensation, without reference to risk of litiga- 
tion, results, or other factors. 495 F.2d at 470-71. After 
thus determining the basic non-contingent billing value of 
the ‘time and labor spent’’, this Court held that the “‘... 
other, less objective factors, can be introduced into the 
ealeulvs.’’ 495 F.2d at 471. 

The only comment made by this Court concerning these 
‘‘other, less objective factors’’, was to note that the concept 


6. Thus, in Grinnell, supra, this Court did not depart from its 
prior holding in Alpine Pharmacy, Inc. v. Chas. Pfizer & Co., Inc., 
481 F.2d 1045, 1050-53 (2d Cir. 1973), cert. denied, 414 U.S. 1092 
(1973), where a unanimous panel explicitly held that all these ‘actors 


had to be considered in awarding fees in autitrust actions under the 
equitable fund doctrine. 
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of ‘‘risk of litigation’’ included traditional fee award ele- 
ments such as the practical benefits from a related Govern- 
ment action, the novelty and complexity of the issues, and 
the responsibility assumed by counsel in view of previously 
filed civil actions instituted by others. 495 F.2d at 471. 
The Court concluded its discussion by stating that the 
proper guidelines for a remand hearing had been summar- 
ized by the Third Circuit in Lindy Brothers Budders, Inc. 
v. American Radiator and Standard Sanitary Corporation, 
487 F.2d 161 (3d Cir. 1973) (hereinafter Lindy 1), wih 
beld that the value of these additional factors would vary 
from case tu case. 495 F.2d at 473.7 This Court declined 
to consider at that time the standing of other petitioning 
counsel to share in Appellee’s fee." 

Pursuant to Settlement Order No. 3, dated September 
30, 1974, Appellee alone was given full responsibility for all 
further class action administration, including control over 
investment and disbursement of set«tement funds and res- 


7. In Lindy I, supra, the Third Circuit stated that once the lower 
court had determined (1) the number of hours spent in various legal 
activities by individual attorneys and (2) the reasonable hourly rates 
for the individual attorneys (as determined by their standing and 
experience), there would still be “at least two other factors that 
must be taken into account in computing the value of attorneys’ 
services.” The first of these additional factors was said to be (3) 
“the contingent nature of success.” In examining this factor, accord- 
ing to Lindy /, the court is to determine, among other things, whether 
the attorney has private fee agreements guaranteeing payment regard- 
less of any recovery, and any facts reflecting probability of success in 
the particular case. The final additional factor to be considered is 
(4) the “quality of an attorney's work.” As part of this analysis, the 
lower court is to consider “. . . the complexity ang novelty of the 
issues prcsented, the quality of the work that the judge has been able 
to observe, and the amount of the recovery obtained.” Lindy J noted 
that the amount of recovery ‘*. . . may be the only means by which the 
quality of an attorney's performance can be judged where a suit is 
settled before any significant in-court proceedings.” 487 F.2d ac 168. 
The Third Circuit’s recent decision in Lindy i7, which reaffirmed 
these standards, but prospectively set further guidelines for applica- 
tion of the “risk of litigation” and “quality” elements, will be dis- 

cussed infra. 


8. Prior to the remand hearing, Appellee settled the claims made 
by other petitioning counsel ( A1086-1089). Under these agreements 


Appellee will pay “hese four firms a t¢ stal of $120,000 out of its award 
of $870,607. Their original petitions sought 35% of Appellee’s fee. 


14 


olution of all outstanding challenges to claims. <A hearing 
was held on November 29, 1974 on all outstanding chal- 
lenges to claims. Appellee representea the elass at such 
hearing. As a result of Appellee’s briefs and oral argu- 
ment substantial claims were disallowed (A908-910). 

As of October 23, 1975, defendants had paid into the 
Settlement Fund the principal sum of $9,025,000. As a 
result of the provisions of the Settlement Agreement, which 
were novel at the time this settlement was reached, the 
total interest earned on the $10,000,000 principal will cause 
the gross Settlement Fund ultimately to exceed $12,200,000. 
On March 31, 1975, 13,712 checks were distributed to claim- 
ants in the amount of £9.357,777.14 (A908-910). 

In April, 1975, Appellants were informed that the 
remand hearing on counsel fees would be held in the Fall 
of 1975 (A1090). Appellee offered Appellants the opportu- 
nity to vadertake any pre-trial discovery they required, in- 
cluding examination of Appellee’s time records and any 
other documents supporting time expended (A1091). This 
offer was declined. Appellants demanded that the over 
14,000 class claimants who had not appealed the first fee 
award be notified of the pendancy of a new fee hearing. 
The District Court declined to order such notiee (A1161- 
1163).° 

The District Court directed beth partics to file all rele- 
vent pre-trial papers on October $1, 1975. Appellants filed 
a brief along with » one-page exhibit (A740-767). Appellee 
served detailed affidavits and documents, lengthy proposed 
findings of fact and an extensive brief (A638-739, 876-108). 
Appellee requested counsel fees wialling approximately 
$1,248,000. Appe lants filed no responding papers. The 
remand hearing was held on November 10, 1975. Appellee 
offered evidence in the form of testimony by the three 
senior attorneys responsible for these actions—all of whom 
were cross-examined hy Appellants—as well as further 


9, In Alpine Pharmccy Inc. Vv. Chas. Pfizer & Co., Inc., 1973-2 
Trade Cases {74,826 (SI NY 1973), Judge Wyatt sinilarly held 
that notice of a remand proceeding on the award of counsel fees need 
only be given to class mesibers who had appealed the first fee award. 


Ibid, at pp. 95,675-676. 
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documentary evidence.” Appellants offered no witnesses 
and only a few documents. 

In an Opinion dated April 21, 1976 (supplemented by an 
Opinion of April 26, 1976 correcting a typographical error) 
Judge Metzner, who had handled the entire litigation, 
awarded Appeliee counsel fees of $870,607 plus disburse- 
ments of $53,267.50 for employment of paraprofessionals 
and $27,505 for employment of professional accountants 
in connection with these actions.” 

Judge Metzner’s Opinion explicitly followed the remand 
instructions of this Court. First, the District Court deter- 
mined the number of hours expended by each attorney on 
of activity based upon contem- 

and careful reconstruction of some 
tin noted periods (A1166- 


each relevant category 
poraneous time records 
time for some attorneys for cert 
1167, 1172-1173).* Seeond, based upon detailed evidence 
of the experience and reputation of Appellee’s attorneys 
in the antitrust field, awards to the same counsel in other 
cases, and the time period in which the services were ex- 
pended, the Court assigned specific basic hourly rates to 
each of Appellee’s attorneys (A1170-1172). After deter- 
mining that the total ‘*ba ie fee’? thus due Appellee based 
upon such minimum time charges was $352,765.75, Judge 
Metzner, guided by this Court's findings in its earlier de- 
tailed opinion and the facts already found in his earlier 
opinion approving the settlement, adjusted this basic award 
upwards to $870,607.00 (A1173).° In making the final 
award, Judge Metzner shifted hours from one category of 


10. The affidavits filed on October 31, 1975 were verified by testi- 
mony at the hearing and supplied all the information required by 
Grinnell I, supra. The implication in Appellants’ Brief (p. 12) that 
the affidavits relied upon by Appellee were the same ones beiore the 
Court at the first fee hearing is incorrect. 


11. Appellants apparently are not appealing the reimbursement 
for costs in connection with the employment of paraprofessionals and 
professional accountants (Al 184-1189). 

12. Approximately 712 hours, or less than 20% of the total of 


3577.75 hours. found to have been expended, was “reconstructed”. 


(A885-880, 980-998 ). 
13. Based upon the 3.577.75 hours of attorneys’ time found by 
udge Metzner, this award represents a final “mixed rate” of approxi- 


mately $243 per hour. 


ts st ai aN: 
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legal activity to another and made different degrees of ad- 
justment to different categories of activity and no adjust- 
ments to two categories (A1172-1174).” . 


Judge Metzner also found that although Appellee had 
contingent fee contracts with its clients caiiing for total 
payments of $44,054, it had agreed on the record to waive 
any compensation from its own clients at a rate higher 
than that assessed against other class claimants (A879, 
900-901, 904, 906, 1174). 

A Final Judgment awarding such fees and costs was 
entered on April 27, 1976 (A1181-1183). Appellants filed a 
notice of appeal from the portion of the Judgment awarding 
counsel fees of $870,607 on May 91, 1976 (A1184-1189). 


ARGUMENT 


The District Court did not abuse its discret'on 
in awarding counsel fees of $870,607 to Appellee 
for its legal services in creating a $12.2 million class 


fund. 
I. Introduction 


These Appellants have argued a shotgun array of con- 
tentions, including a number of points on which this Court 
has already found facts contrary to Appellants’ assertions. 
In reality, the issues on this appeal are quite simple and, 
on the state of the record, lend themselves virtually to 
summary affirmance. 

The first question is whether Judge Metzner applied the 
legal standards set ty this Court for determining Appel- 
lee’s counsel fees. This Court held that the District Court 
was first to determine the number of hours expended on this 
litigation by each attorney on various types of legal activity 
and then multiply these figures by standard hourly billing 
raics appropriate to each attorney in light of what similiar 
attorneys would normally bill on a non-contingent basis 
without adjustments for risk of litigation or results 
achieved. The District Court was directed to then adjust 


14. The final award reflects an overall adjustment of the basic 
fee by a factor of less than 2.5. 


> 
we 
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this minimum valuation based upon the other elements 
relevant to setting counsel fees, such as the ‘‘risk of litiga- 
tion’? and ‘quality of work’’. This is exactly the proce- 
dure that was followed by Judge Metzner in awarding 
counsel fees to Appellee. 

The second issue is simply whether Judge Metzner’s 
findings of fact are so clearly erroneous and unsupported 
by credible evidence that the final award should be re- 
versed. Lindy IT, supra, applied this ‘“clearly erroneous”’ 
standard in a parallel fee litigation involving essentially 
the same parties as herein to affirm Distriet Court findings 
on, for example, (a) the hours expended by counsel, includ- 
ing those based npon ‘reconstructed’? time," (b) which 
activities benefited the class,’? and (¢) the facts of the liti- 
guiion relevant to evaluation of ‘risk’? and ‘‘quality.’”” 
Tudee Metzner’s relevant factual findings are extensively 
supported by detailed affidavits, testimony and documen- 
tary evidence, as well as findings already made or affirmed 
py this Court in its earlier opinion, and findings about this 
Appellee made by other Courts in recent fee litigations.” 
And Appellants have offered virtually no evidence to con- 
tradict any relevant findings. 

The final issue is whether the District Court’s ad- 
justment of the minimum basic value of Appellee’s work 
from $353,765.75 to $870,607.00 was an abuse of discretion. 
In affirming en bance Judge Harvey’s doubling of the min- 
imum basie valve for virtually all categories uf time on 4 


15. “Findings of fact shall not be set aside unless clearly erron- 
eous, and due regard shall be given to the opportunity of the trial 


court to judge of the credibility of the witnesses.’ F.R.C.P. Rule 


52(a). 
16. Slip Opinion, p. + 
17, Ibid, pp. 7, 12. 
18. Ibid, p. 17. 


19. For example, a number of courts have already used the same 
hourly rates for various attorneys of Appellee as used by Judge Metz- 
ner herein. Similarly, all six judges in Lindy II aifirmed the finding 
that a reconstruction of Appellee’s time records therein identical to 
that done herein correctly stated the hours expended. (Slip Opin- 
ion, p. 7.) 
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similar remand hearing, Lindy IT, supra, held such adjust- 
ment a proper exercise of the Distriet Court’s discretion. 
In describing the scope of appellate review on this point, 
the Court quoted from a Ninth Cireuit decision in Delno v. 
Market St. Ry., 124 F.2d 965, 967 (9th Cir. 1942) : 


‘« _. Piseretion, in this sense, is abused when judicial 
action is arbitrary, fanciful or unreasonable, which is 
another way of saying that discretion is abused only 
when no reasonable man would take the view adopted 
by the trial court... .”’ ‘Sica Op. at p. 19.) 


The majority in Lindy !, suo, held that the burden of 
showing such abuse or irrationasity is on Appellants and 
that the award could not be reversed because the particular 
panel may have decided differently” This refleets the long- 
established rule that it is within the diseretion of the Dis- 
trict Court to determine reasonable attorneys’ fees.*! Given 
the prior detailed ‘indings of this Court as well as the 
detailed findings of the District Court in two opinions, 
it can searcely be said that Judge Metzner’s adjustment to 
the basic minimum fee herein was ‘irrational’? or ‘‘arbi- 
trary’’. Further, the overall degree of adjustment made 
by Judge Metzner—between two and three times the basic 
fee—parallels the adjustments given for ‘‘risk’’, ‘“‘quality”’ 
and ‘‘results’”’ in recent fee awards made by various Dis- 
trict Courts applying the Grimmell I standards to lead coun- 
sel in major antitrust class actions. 

In Grinnell I, this Court gave these Appellants the op- 
portunity to employ the full tools of pre-trial discovery and 


20. Slip Opinion at p. 20. 


21. Montague & Co. v. Lowry, 193 U.S. 38, 48 (1904) ; Trans 
World Airlines, Inc. v. Hughes, 312 F.Supp. 478 (S.D.N.Y. 1970), 
Straus v. Victor Talking Machine Co., 297 F. 791 805-806: (CA, 2, 
1924) ; Philadelphia Housing Authority v. American Radiator & 
Standard Sanitary Corp., 322 F. Supp. 834 (E.D. Pa. 1971), aff'd 
sub nom., Ace Heating & Plumbing Co. v. Crane Co., 453 F.2d 30, 
34 (3d Cir. 1971); South East Coal Co. v. Consolidated Coal Co., 
434 F.2d 767, 794 (6th Cir. 1970), cert. denied, 402 U.S. 983 (1971) ; 
Advance Business Systems & Supply Co. v. SCM Corp., 415 F.2d 
55, 70 (4th Cir. 1969), cert. denied, 397 U.S. 920 (1970) ; Arico 
Steel Corp. v. State of North Dakota, 376 F.2d 206, 212 (8th Cir. 
1967). 
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trial advocacy to examine and challenge Appellee’s factual 
claims and to present the alleged ‘‘evidence’’ that they 
earlier represented to this Court would be submitted at a 
full adversary hearing. However, Appellants sought no 
pre-trial discovery, offered no witnesses, engaged in 
limited cross-examination at the hearing and introduced 
a few irrelevant post-Grinnell I documents. Having devel- 
oped no record to support their burden of showing that 
Judge Metzner abused his discretion and made clearly er- 
roneovs findings of fact they now demand this Court adopt 
their unsupported view of the relevant facts. Alternatively, 
Appellants request, in effect, that this Court modify anc 
complicate the standards set down in Grinnell I, supra, in 
an attempt to cireumvent the fact that Judge Metzner fol- 
lowed precisely the mandate of this Court’s earlier decision. 
Lindy II, supra, rejected a similar attempt by these 
Appellants: 


‘We find it necessary also to observe that we did 
not and do not intend that a district court, in setting 
an attorneys’ fee, become enmeshed in a meticulous 
analysis of every detailed facet of the professional 
representation. It was no“ and is not our intention 
that the inquiry into the adequacy of the fee assume 
massive proportions, perhaps even dwarfing the case 
inchief. Once the district court determines the reason- 
able hourly rates to be applied, for example, it need 
not conduct a minute evaluation of each phase or cate- 
gory of counsel’s work.’’? (Slip Op. at p. 22). 


ll. The District Court’s finding that $352,765.75 
represented the minimum basic value of Appel- 
lee’s work herein was not clearly erroneous. 


In his April 21, 1976 Opinion, Judge Metzner found that 
Appellee expended a total of 3577.75 hours in connection 
with these litigations through the filing of its petition.” 


22. Appellants imply in their brief (p. 9) that there is something 
peculiar about the fact that Appellee’s first fee petition claimed 2,394 
hours. The first petition included time only through April 19, 1972 
(A124-125), and thus did not include substantial time subsequently 


(footnote continued on next page) 
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This finding rests upon affidavits supplemented by the tes- 
timony of the three attorneys of Appellee who accounted 
for 80% of the time expended. The Record contains a 
detailed breakdown of the time expended by each attorney 
in connection with eleven separate categories of ‘egal activ- 
ity (A971-973).2° 

The District Court noted that for certain specified peri- 
ods some attorneys did not have daily time records.” Sub- 
mitted affidavits detailed how the time expended during 
these periods was conservatively reconstructed by reference 
to pleading files, the time records of other attorneys, and 
other contemporaneous documents. Fach attorney was 
cross-examined?’ concerning such reconstruction techniques 
and the methodology of categorization.” Judge Metzner 
concluded: ‘‘Afte- hearing the evidence I find that the 
hours allocated for the periods that were not covered by 
time records are fair and reasonable.’’ (A1167). 

The reconstruction techniques utilized by Appellee here- 
in were identical to those used for reconstruction of time 


spent obtaining approval of the settlement in the District Court, the 
time spent (236.75 hours) on the settlement appeal in this Court 
(A883, 973), and other work challenging claims and on settlement 
administration. Almost 84% of the 3577.75 hours was expended 
prior to this Court's opinion approving the settlement in March, 1974 


(A879-880). 


23. A detailed description of the records supporting the hours 
listed therein, the manner in which other time was reconstructed 
where contemporaneous records were unavailable and a day-by-day 
breakdown of the time expended by each attorney where time records 
were available is also in the Record ( A876-888, 911-973, 980-1000). 


24. Approximately 20% of Appellee’s time was reconstructed. 


25. The uncontradicted testimony upon eross-examination was 
that these attorneys actually spent more time on the litigation than 
was established by the reconstruction (A771). For example, it was 
stated that a substantial amount of the time of Mr. Berger spent in 
preparing for settlement negotiations was not submitted because no 
contemporaneous documents were available (A770-791, 795-806, 860- 


864). 


26. Appellants’ criticism of Mr. Montague for not bringing his 
“work sheets” to the hearing (Appellants’ Brief, p. 37) 1s somewhat 
disingenuous since they turned down Appellee’s pre-trial offer that 
they examine its time records and supporting documents. 
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orneys in Lindy II, supra." 
it all such reconstructed time 
ed was affirmed by all six 


expended by the same att 
Judge Harvey’s finding thé 
correctly stated the time expend 
jndges sitting en bane in Lindy IL” 

Grinnell I, did not specify the ‘‘eategories’’ to be used 
in breaking down the time expended by each attorney.”” The 
herein correspond to those generally 


categories adoptea . 
used in setting counsel fees and provide a rational basis 


for analyzing the nature ot the work done ty \ppellee’s 
The type of legal activity included within 


attorneys.” 
Jetail in the Record 


each such category is explained in ¢ 
(.A780-790, 881-884). 

The setting of standard hourly billing rates applicable 
is a matter within the discretion of the 
Diatriet Court. As stated in Lindy I, supra, at 169, the 
District Court can rely upon its own expertise as to the 
normal billing rates that would be currently charged on an 
hourly basis for attorneys of like skill, and standing." 


to each attorney 


27. Appellants brought out thi. point twice in their cross-exam- 
] g | 


ination of Mr. Newberg (A798-799, 803). 

28. Slip Op. pp. 6-7 (majority): p. 33 (dissent). The argu- 
ments ‘p Appellants’ Brief (pp. 35-39) attacking the validation of 
“recon ncted” time by Judge Metzner ignores the holdings of Lindy 
II, supra is point. Appellee’s reconstruction technique was also 
appre » re International House of Pancakes Franchise Litiga- 
tion (XD. blo. 1975) (Order Awarding Attorney Fees dated July 
11, 1975 and Exhibit to Petition of David Berger, P.A. entitled 
“Hours 2.) ’ Hourly Rates—David Berger, p.A.—International House 
of Pancekes Litigation”). The cases cited by Appellants do not hold 
that reccnstricted time cannot be compensated, but only that lower 
courts should require more than mere estimates by petitioning counsel. 


Jaboration, the categories 


29, The G,inion mentioned, without e 
495 F.2d at 471. 


of “. .. discovery, oral argument, negotiation ... 
egories in setting Appellee’s 


30. The use of virtually ‘dentical cat 
382 F.Supp. at 1005 was 


fees on the remand hearing in Lindy, supra, 
affirmed by Lindy I/, supra. 

31. In TWA v. Hug"es, supra, decided in 1970, this Court af- 
firmed a holding of Judge Metzner that a proper “mixed rate’ on a 
non-contingent hourly basis for an experienced antitrust firm where 
almost two-thirds of the time was ¢xpended by ussociates and when 
the litigation itself was commenced in 1961, was $75 per hour. 312 
F.Supp. at 484. The analogous non-contingent “mixed rate” herein, 
where 85% of the time expended was by attorneys at a “partner” 
level in a litigation beginning seven years later, is under $100 per 


hour. 
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Judge Metzner had before him evidence detailing the 
personal career histories and experience of each of Ap- 
lellee’s attorneys involved in this litigation (A888-901). 
Despite Appellants’ ad hominem arguments, there can be 
no serious question that Appellee and its atterneys, par- 
ticularly the three senior counsel (David Berger, H. Laddie 
Montague, and Herbert B. Newberg) who primarly con- 
ducted this litigation, are today—and were throughout 
this case—among the nation’s most well-known and success- 
ful plaintiffs’ antitrust lawyers." These three attorneys 
have not only participatea in many of the most significant 
and successful private treble damage actions of the last 
decade, but in many of such cases were lead counsel (A890- 
896). Furthermore, their status has been repeatedly recog- 
nized by the federal courts.* 


32. Despite Appellants’ assertions to the contrary, reputation and 
experience are critical factors in determining applicable minimum 
hourly rates. 


33. Lindy Bros. Builders, supra, 382 F.Supp. at 1010-11, 1020- 
22: Philadelphia Electru. Co. V. Anaconda American Brass Co., 47 
F.R.D. 557, 559 (E.D. Pa. 1969); Professional .1djusting Systems of 
America, Inc. v. General Adjusting Bureau, 352 F.Supp. 648, 651 
(ED. Pa. 1972). 

Recently on the remand in the International House of Pancakes 
Litigation, supra, directed by the 8th Circuit following Grinnell 1, 
supra, to obtain the more detailed time and hourly rate information 
now required, Judge Collinson said: 


“Ags stated in the opinion of the Court of Appeals, Mr. David 
Berger has a national reputation in the field of anti-trust class 
litigation and this Court has found the services of Mr. Berger 
and his ussociates in this litigation to be of the highest quality.” 
(Order Awarding Attorney Fees dated July 11, 1975, at p. 2.) 


In determining Appellee’s fee therein, Judge Collinson utilized “stand- 
ard hourly rates” of $200 per hour for Mr. Berger and $100 per hour 
each for Mr. Newberg and Mr. Montague for all tiie expended since 
the commencement of the litigation in 1970. 

The status of Appellee’s attorneys involved in this case was noted 
even by Mr. Sondericker, counsel for one of the defendants in oppos- 
ing earlier an award of $2.5 million : 

“Eowever, I say, in any event, that the primary reason in 
my mind for the settlement is Mr. David Berger and the repu- 
tation he bears from my personal experience in opposition to him 
in the electrical cases in Philadelphia a good many years ago.” 


(559-560). 
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Judge Metzner, who had observed the quality of Appel- 
lee’s work throughout these proceedings, made the follow- 
ing findings concerning the skill and reputation of David 
Berger and his colleagues: 

‘In view of counsel’s success in numerous other large 
class action lawsuits in the antitrust field, he obviously 
is a highly competent attorney in this field, with part- 
ners and associates of the same calibre. His work in 
this case demonstrated a high degree of skill.’’ 
(A1167). 
The Court then made the following finding as to the reason- 
able minimum hourly rates to be applied herein :* 
‘A reasonable hourly rate for the attorneys who 


worked on this case, taking into account the periods of 
time when the services were rendered, is as follows: 


David Berger $125.00 
Herbert B. Newberg 100.00 
H. Laddie Montague 100.00 
Harold Berger 100.00 
Alexander Frey 100.00 
Warren D. Mulloy 100.00 
Leonard Barrack 45.00 
Joseph R. Lally 45.00 
Bruce C. Cohen 60.00 
Joel C. Meredith 60.00 
Gerald R. Rodos 50.00 
Alan M. Lerner 45.00 
Merril G. Davidoff 50.00 
Barry N. Shaw 85.00 
Earl D. Greenburgh 50.00 
Pauline C. Cohen 75.00 
Howard L. Schambelan 65.00’? (A1170-1171). 


The hourly rates found by Judge Metzner reflect reasonable 
estimates of the standard hourly rates that would have been 


34. The years of admission for each of these attorneys is shown 
in the Record (A888-900). It should be noted that Judge Metzner 
carefully lowered the requested hourly rates as to eight of these attor- 


nil 
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billed, without reference to premiums for contingencies and 
results achieved, by experienced antitrust firms for attor- 
neys of like skill and experience.® In addition, these hourly 
rates correspond to the hourly rates utilized recently by 
judges in this District and other Districts in determining 
awards to securities and antitrust specialists in major class 
actions.*® 


35. In the earlier proceedings herein, Mr. Simon, counsel for 
Appellants, argued that $75 per hour represented a proper mixed 
rate, in the TWA circumstances for experienced antitrust counsel as 
of 1965-1966. He admitted that some additional “degree of inflation” 
was necessary in setting standard billing rates for Appellee’s work 
herein and contended that such a “mixed rate” (plus something for 
inflation) should be used in setting the starting point in determining 
Appellee’s fee. (Transcript of Hearing of June 5, 1972 at p. 66.) 
Between October, 1965 and the November, 1975 fee hearing, the 
Consumer Price Index for the New York City metropolitan area had 
risen over 73% (A699). At the same June, 1972 hearing, Mr. Rey- 
craft, a well-known antitrust practitioner and counsel for another Ob- 
jector to the fee, argued that, based on his view of the risk involved, 
the time of Messrs. Berger, Montague and Newberg since the com- 
mencement of the litigation should be charged at $150 per hour for 
all types of work, that all associates’ time should be awarded $60 per 
hour and that all paraprofessional time be given $30 per hour. Mr. 
Reycraft argued that the future time expected to be expended on set- 
tlement administration subsequent to final settlement approval should 
be billed at a “mixed rate” of $65 per hour for all time, including that 
of paraprofessionals and non-legal assistants. (Transcript of Hearing 
of June 5, 1972 at pp. 80-83.) Similarly, affidavits submitted in the 
prior proceedings by other Objectors to Appellee's original fee request 
support the minimum rates found by Judge Metzner. For example, 
a member of the firm of Botein, Hays, Sklar & Herzberg, based upon 
his assumption that the settlement itself was unreasonable and should 
be rejected, argued in an affidavit that in the event the settlement was 
approved the appropriate “straight time compensation” for “senior 
attorneys” (Messrs. Berger, Montague and Newberg) should be $150 
per hour and that straight time charges for junior attorneys should 
be $60 per hour. Lased upon what he deemed an unreasonable re- 
covery and little compensation for contingency, he argued that the 
above “straight time” charges should be increased by only 50% 
(A308-315). 


36. For example, in Bencrofe v. Barlett, 70 Civ. 3415 (Mfemo- 
randum and Order of July 30, 1975, S.D.N.Y. and Exhibit “A” to 
Affidavit of Lawrence Milberg dated July 15, 1975), Judge Knapp 
utilized the following base rates in awarding over $450,000 in fees in 


(footnote continued on next page ) 
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As a practical matter, the most important hourly rates 
at issue herein are those for Messrs. Berger ($125/hour), 
Montague ($100/hour) and Newberg ($100/hour), who 
together expended nearly 80% of the attorneys’ time in- 
volved in this case. Although their prief is somewhat 
unclear on this point, Appellants are apparently only 
seriously ettacking the use of $100 per hour for Messrs. 
Montague and Newberg. In fact, their rates and those of 
the other attorneys of Appellee are easily supported by 
the Record in the case, including prior statements of Ap- 
pellants’ own counsel and recent ‘cases which have set 


a securities class action for all time since the commencement of the 


litigation in 1970: 
Hourly Rate Year Admitted 

Melvyn Weiss $125 1960 
Lawrence Milberg $125 1937 
Jared Specthrie $100 1965 
David Bershad $100 1965 
Harold Morrow $ 75 1966 

$75 1962 


Paul Tullman 


In Blank v. Talley Industries, Inc., 70 Civ, 4144 (S.D.N.Y., 
Opinion dated Jan. 14, 1975), Judge Weinfeld used flat rates of $100 
per hour for all partners and $50 per hour for all associates (at p. 10) 
in determining counsel fees of $1,395,600 in a securities class action 


begun in 1970. 
In Doughboy Industries Inc. V. American Cyanamid Co., 1975-2 
Trade Cases §60,452 ( D).Minn. 1975), which commenced in 1968. 
Judge Lord used flat rates of $100 per hour for partners’ time, $40 
per hour for associates’ time and $20 per hour for paraprofessional 
time for the 16 petitioning sets of counsel. The Court alsc assigned a 
pre-risk hourly rate to a broadly-defir~1 “settlement negotiation” 
category of $200 per hour. 
In -lrenson v. Board of Trade, 372 F.Supp. 1349 CN.D. Til. 1974), 
begun in early 1971, Judge Bauer established basic hourly rates of 
$100 per hour and $125 per hour for the senior antitrust lawyers who 
accounted for over two-thirds of the attorneys’ time expended on the 
case. The Court adopted rates ranging from $35 per hour to $89 per 
hour for the remaining attorneys. in Gilman v. Mohawk Data 
Sciences Corp., 71 Civ. 4742 (Memorandum and ¢ irder dated May 3, 
1976, S.D.N.Y.), Judge Metzner recently found that the proper stand- 
ard hourly rate for Abraham Pomerantz, an attorney of similar stature 


to Mr. Berger was $200 per hour. 
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fees in litigations conducted during roughly the same 
period.” 

Given the nature of Appellee’s practice and the fact 
that expert antitrust firms which charge non-contingent 
hourly rates also often add bonuses dependent upon re- 
sults (A902-903, 975-979), there is simply no foolproof 
method for determining an exact hourly rate applicable 
to each of Appellee’s attorneys. It would be possible to 
find cases supporting both lower and higher rates than 
used herein. But the rates found to be appropriate by 
Judge Metzner are certainly within the range of rates re- 
cently used by experienced District Judges in setting fees 
for antitrust and securities specialists and reflect actual 
billing practices by experienced antitrust firms. Appel- 
lants offered no direct evidence contradicting the findings 
of Judge Metzner as to the appropriate non-contingent 
hourly rates customarily charged by antitrust specialists. 
Appellants’ counsel did not even offer evidence as to their 
own hourly charges for major antitrust litigation. Appel- 
lants cannot eredibly argue that they have sustained the 
‘theavy burden’’ of proving Judge Metzner’s findings were 
‘‘elearly erroneous’’. 

Based upon the number of hours expended by each of 
Appellee’s attorneys in each category of activity and the 


37. For a comparable period in the /nternational House of Pan- 
cakes Litigation, supra, Judge Collison, as noted, set hourly rates of 
$200 per hour for Mr. Berger and $100 per hour zach for Messrs. 
Montague and Newberg. In the instant actions, Appellee requested 
the use of only $125 per hour for Mr. Berger. A number of the at- 
torneys for whom the courts in ./renson, supra, and Doughboy, supra, 
used standard hourly rates of $100 per hour were of the approximate 
levels of experience of Messrs. Montague (adinitted in 1964) and 
Newberg (admitted in 1962) herein. See also /n re Gypsuin Cases, 
386 F. Supp. 959 (N.D. Cal. 1974). In the Lindy, supra, remand, 
Judge Harvey used rates of $125 for Mr. Berger and only $70 each for 
Mr. Montague and Mr. Newberg as Appellants’ note. But that litiga- 
tion was commenced in 1966 rather than 1968 and the bulk of the time 
Messrs. Newberg and Montague expended in Lindy, supra, was put 
in substantially earlier than the time they expended in this litigation 
as shown in the Record herein (A903). Appellants’ unsupported 
statement in their brief (p. 31) that Appellee admitted it would have 
charged $70 per hour for work done in 1974 by Messrs. Montague 
and Newberg is false. 


(a) 
(b) 
(¢) 


(d) 
(e) 
(f) 
(g) 
(h) 
(i) 


(i) 
(k) 
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standard hourly rates found to be applicable to each at- 
torney, the District Court found that the minimum value 
of the time expended by Appellee’s attorneys, prior to any 
adjustment for risk or quality of work, was as follows: 


Minimum Value 


Attorney Based Upon 
Hours Standard Hourly Rates 
Pleadings and motions 32.80 $ 3,130.00 
Discovery 173.00 16,901.00 
Court appearances and 
preparation 282.79 31,600.00 
Settlement negotiations 244.50 25,737.50 
Settlement procedures 396.75 41,262.50 
Settlement administration 1349.60 120,063.50 
Fee application 194.25 19,692.50 
Briefs and legal research 502.50 50,930.00 
Appellate proceedings 
after Final Judgment 236.75 26,237.50 
General 154.85 16,211.25 
Fee agreements and 
interventions 10.00 1,000.00 
Total 3577.75 $352,765.75 


Ill. Judge Metzner’s adjustment of the minimum 
basic value of Appellee’s legal services from 
$352,765.75 to $870,607.00 to reflect the risk 
of litigation and quality of work was not an 
abuse of discretion. 

Grinnell 1, supra, held that after the basie non-contin- 
gent billing value of the “time and labor spent’? by counsel 
had been determined, ‘‘other less objective facters”’ used 
in setting counsel fees should be employed to adjust the 
basie fee, Grinnell I reiterated that such factors establish 
the ‘parameters that affect the value of legal services and 
which, therefore, must be considered by a court in evaluat- 
ing a fee request.” 495 F.2d at 470. Lindy I attempted to 
categorize the traditional elements within the two concepts 
of ‘trisk of litigation”’ and the ‘‘quality of an attorney’s 
work.’ ”* 

38. It stated that the risk element included factors such as 


the contingent nature of counsel's fee agreements, the facts rele- 
vant to probability of success, and the existence of a beneficial gov- 


(footnote continued on next page) 
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There are no guidelines listing all the conceivable ele- 
ments included within the concepts of risk of litigation and 
the quality and results of an attorney’s work that immu- 
tably establish the appropriate emphasis in every large and 
complex antitrust class action. Similarly, there are no 
magical formulas that can allow a lower court to adjust 
the minimum hourly rate value of Petitioner’s work with 
mathematical precision in every case. As recognized in 
Grinnell I the application of these ‘‘other, less objective 
factors’’ will vary from case to case and is primarly a 
matter of discretion for the District Judge who is most 
familiar with the relevant facts. Adopting slightly differ- 
ent formulations, the various federal courts that have 
awarded fees in major antitrust class actions subsequent to 
Grinnell I are not only in basie agreement on the factors 
relevant to adjustment of the basic hourly rate value of the 
time expended but also have devised rough mathematical 
guidelines or multiples to reflect the risks, quality and re- 
sults in such suits.” 


ee 
ernment criminal action. The latter “quality” element was said to 
include “. . . the complexity and novelty of the issues presented, the 
quality of the work that the judge has been able to observe, and the 
amount of the recovery obtained.” 487 F.2d at 168. 

On remand in Lindy, the District Court made a single combined 
adjustment, essentially doubling the “basic hourly rate’ value of 
counsel’s time for “risk of litigation” and “quality of work” after 
analyzing the various relevant factors included in these categories. 
While affirming the result reached by the District Court in doubling 
the compensable categories as not constituting an abuse of discretion, 
the Third Circuit held in Lindy II, supra, that henceforth it would 
require lower courts to make separate adjustments—an instruction 
not clear from Lindy J—to the “basic hourly rate” value of counsel's 
time for “risk” and “quality” (Slip Op. at p. 22). The majority 
opinion in Lindy II goes on to set further detailed standards to be 
used by lower courts in examining “risk” and “quality”. (Slip 
Opinion at pp. 22-26.) 


39. In some situations, the minimum value of the attorneys’ serv- 
ices, as determined solely by the hours expended and standard hourly 
billing rates, may constitute a large proportion of the total recovery, 
and thus not allow for any significant increase in valuation, regardless 
of contingencies and quality of work. Thus, the “percentage of recoy- 
ery” guidelines that some courts utilized prior to Lindy I, supra, still 
set a maximum level for awards. 

For example, in Liebman v. J. W. Peterson Coal & Oil Co., 63 
F.R.D. 684 (N.D. Ill. 1975), a case involving a cash settlement 
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In accord with Grinnell I, the recent cases involving fee 
awards in complex antitrust class actions establish that the 
following elements are relevant to adjusting the basic 
hourly rate value: 

(a) The benefits of a prior decree in a government 
action; 

(b) The magnitude and complexity of the litigation 
and the risk of success on the major issues in the 
Case ; 

(c) The responsibility undertaken by petitioning coun- 
sel in light of collateral lawsuits ; 


(d) The financial risks of petitioning counsel in light 
of fee arrangements with clients; 


(e) The amount recovered; 


(f) The amownt that would normally be charged to a 
victorious plaintiff; and 


(g) The standing of opposing counsel. 


As to all of the above elements, the record evidence 
in this ease is very clear and easily supports the results 
reached by Judge Metzner. On the most important of the 
above factors—the benefit of the prior government case, 
the risks involved on the merits, and the significance of 
the amount recovered—this Court itself had already made 
detailed findings in affirming Judge Metzner’s extensive 
opinion (A608-617) approving the settlement. Further- 
more, the results reached in awarding counsel fees in recent 
antitrust class action cases, in terms of the similar degree 
of adjustment to the ‘basic hourly rate’’ value involved, 
confirm that uo abuse of discretion occurred herein. 


of $1,800,000 with a possible “credit” fund of $500,000, the court 
added nothing for “contingency, complexity or amount of the recov- 
ery” (at pp. 700-701) and stated that the total fees based upon stand- 
ard hourly rates already amounted to 15% of the combined cash and 
credit settlement and 19% of the cash fund (at p. 702). 


40. For example Grinnell I held that, on the basis of sufficient 
evidence, Judge Metzner correctly analyzed the risks of the litiga- 
tion and the significance of the recovery. 495 F.2d at 462-63. Ap- 
pellants have admitted in their brief (p. 19) that the prior findings of 
this Court in Grinnell I, supra, constitute “law of the case”. 
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A. Judge Metzner’s findings supporting the adjustment 
of Appellee’s basic fees wer. not clearly erroneous. 


(1) The benefits of a prior governmental proceeding 


This Court has already found that, unlike numerous 
antitrust class suits following successful government ac- 
tions, the liability of defendants herein to national classes 
of subscribers was not prima facie established by the prior 
government civil injunctive action. 499 F.2d at 455-57. To 
the contrary, as this Court previously held, the national 
subscriber classes were seriously hindered by the govern- 
ment case: 

“The government’s victory was in large part predi- 
cated on defendants’ predatory price-culting practices 
which, according to the Court, demonstrated the exist- 
ence of both monopoly power and an intent to destroy 
competition. These findings are of dubious value to 
the class plaintiffs in the present actions. No ques- 
tions with respect to any injury to subscribers were 
either put in issues or determined in the government 
action. In fact the basis for the government decree 
was adverse to the interests of the subseriber-plain- 
tiffs, in so far as these plaintiffs, in order to obtain 
monetary relief, have to prove that the monopolization 
resulted in artifically inflated prices.”’ 495 F.2d 455- 
56.71 


41. Although Appellants acknowledged the findings in Grinnell 1, 
supra are “law of the case’, they make the extraordinary argument, 
in the face of this Court’s holding that Judge Metzner’s subsequent 
finding that the government case was Not heneficial to Appellee 
(A1168) was “clearly erroneous” (Appellant's Brief, p. 24). 
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(2) The risks of successful prosecution in light of 
the magnitude and complexity of the litigation 


Even in proceedings subsequent to a relevant and bene- 
ficial government case, the prosecution of national ‘‘con- 
sumer’? class actions often involve issues of great magni- 
tude aud complexity. Yet, the national subscriber class 
actions herein had far more substantial risks involved 
in attaining any significant uitimate recovery than in any 
other major antitrust class actions to which comparison 
can be made. On all four significant issues facing Ap- 
pellee in prosecuting these actions—liability, impact, dam- 
age and national class certification—there were, as this 
Court has already found, ‘. . . substantial roadblocks 
stand{ing] in tne way of any ultimate victory for plain- 
tiffs on the merits.’”? 495 F.2d at 457. There was & con- 
siderable risk that even if the national subscriber class 
action had been certified and successfully litigated through 
trial that these plaintiffs would have recovered nothing 
at all. 

The decree in the government action and the evidence 
adduced therein, as already shown, were at best of no bene- 
fit to the subscriber classes and at worst a substantial 
detriment on all major issues of contention. The defend- 
ants intended to relitigate the issue of liability and it 
would have been difficult, to sustain the same relevant 
service and geographic markets in a national subscriber 
class action for damages that the Supreme Court upheld 
in the government suit for injunctive relief. The proper 
definition of markets would vary from city to city. De- 
fendants’ relevant activities varied from city to city. 
Costs and prices varied from eity to city to such an ex- 
tent that the evidence in the government case showed that 
ADT deviated from its minimum base rates 99% of the time 
ard that even in 20 cities where defendants had a ‘‘monop- 
oly’? they were losing money. In view of these facts, this 
Court has already found that the basic monopolization 
charge was ‘‘... still open to attack’? and that defendants 
in a new trial ‘*... might well carry the day ...’’ on the 
liability issues. 495 F.2d at 456. 
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Proving impact and damages for national subscriber 
classes was even more difficult, as this Court has already 
found. The government’s case was based on predatory 
pricing in competitive cities and conduct in monopoly cities 
designed to deter entry. Thus it was probable that the only 
persons injured by the defendants’ conduct were the com- 
petitors who were driven out of business or deterred from 
expanding their operations. That this most likely occurred 
in the Grinnell situation is evidenced by the fact that the 
defendants paid $12 million to settle the competitor suits 
before settling a single subseriber action. The Record 
herein contains au affidavit of David Shapiro, counsel for a 
group of competitors who had previously settled their suits 
against defendants for $6,000,000, stating that based on his 
analysis of the record in the Grinnell proceedings the sub- 
seribers suffered no damages at all (A389-390). This 
Court’s own finding describes the problem of proving 
damages to the majority of subscriber class members: 


‘Even if the relitigation of the market issues does 
not succeed in overturning the basic finding of monopo- 
lization, it would almost inevitably affect the proof of 
impact and damages. It appears that the majority of 
claimants may well be subscribers in ‘competitive 
cities,’ i.e., cities where prices were low and alternative 
services were open to subseribers. Of the more than 
14,000 claims, over 8,800 are apparently from competi- 
tive cities, represe ing approximately sixty-two per- 
cent of the total transactions reflected in the claims that 
have been submitted.’’ 495 F.2d at 497. 


Finally, this Court has already held that if Appellee 
had not achieved the settlement subsequently approved that 
‘¢ there would have been a serious question as to whether 
these actions could have been maintained as class actions 
at all.’? 495 F.2d at 457. This Court approved Judge 
Metzner’s earlier findings concerning the difficulty of sus- 
taining national class certification : 


‘Tn its approval of the settlement offer the District 
Court outlined some of the factors which militate 
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against the use of the class action device. The separate 
liability and damage issues present enormous difficul- 
ties. There are difterent competitive climates in each 
of the locales involved. All the members of a class 
did not contract for the same services even in the same 
city. In addition, a subsi antial administrative burden 
could have resulted from approval of the class actions 
urged in this case. The District Court estimated that, 
at an absolute minimum, the separate liability and 
damage issues would take at least five years to try. 
Such necessitous judicial delays and the resulting un- 
certainty in outcome were all factors which would 
weigh strongly in any decision to accept a settlement.”’ 
495 F.2d at 457. 


In addition to these problems, Appellee faced two sepa- 
rate statute of limitations questions. First, there was the 
statute of limitations issue relating to the end of the tolling 
period which was fully litigated to the Supreme Court. 
Second, defendants intended to contest the right of non- 
litigating class members to rely npon the class suit to avoid 
the statute of limitations without actual proof by each class 
member of reliance on the filing of said suit. 

Not only were the substantive risks to successful prose- 
cution by national subseriber classes high, but, as Judge 
Metzner found in evaluating the ‘‘risk’’? element, these 
issues were ‘‘novel and complex’’“? Perhaps the most sig- 
niticant evidence of the risks of attaining any ultimate re- 
covery for these classes is that although over fifty-four 
other subscriber actions were filed by numerous other ex- 
perienced antitrust counsel, including counsel for these Ap- 
pellants, none attempt ed to represent a subseriber class of 
any size except for three statewide actions filed subsequent 
to Appellee’s complaints. 


42. “Finally, in evaluating the risk factor in this case, we come 
to the question of whether ‘the issues are novel and complex or 
straightforward and well worn? 495 F.2d at 471. I would say 
that the issues here were novel and complex, and again refer to the 
details set forth in 356 F. Supp. 1380.” (A1169). 


43. Appellants make an extended argument that there was little 
risk of not obtaining a substantial recovery in this case because the 
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34 


(3) The responsibility undertaken by Appellee 


This litigation is a unique *xapr le of a major antitrust 
class action in which a single law firm successfully repre- 
sented national classes. Although in this, as in all multi- 
district litigation, various counse! shared some of the on- 
going work required on behalf of all plaintiffs, no other 
firm was willing to assume the responsibility for repre- 


senting national classes. As already recognized by this 

Court, this was not a responsibility easily and quickly dis- 

charged: 
‘The settlement in the case at hand was not negoti- 
ated in the early stages of the dispute. . .. No other 
representative surfaced until after the settlement 
agreement was reached and widely publicized. Thus, 
this is not a situation, such as that involved in Ace 
Heating & Plumbing Co., Inc. v. Crane Co., supra, 
where several different counsel were vying for recog- 
nition as class representatives. ... 7’ 495 F.2d at 465. 


erent 
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probability of settlement was high. This argument is primarily 
grounded on the contention, already rejected by this Court, that the 
prior government case assured some recovery for subscribers.  Ig- 
noring the facts already found by this Court, Appellants argue the 
“probability of settlement” theory based upon findings in other cases 
(e.g., Liebman, supra) and dissenting opinions (e.g., Lindy Il, supra). 
Their final argument, based upon a quote of another lawyer taken 
out of context, is essentially that all antitrust class actions are settled 
for large amounts of money. This argument is nonsense. As the 
Record shows, Appellee and others have expended substantial 
amounts of time in major antitrust class action litigation where no 
recovery was obtained (A904-905 ). 

Indeed, very few national class actions encompassing virtually all 
customers of an affected product have ever been certified by lower 
courts. In fact, most suits filed as class actions under the antitrust 
laws are not certified at all or certified as requested. A review of the 
1975 CCH Trade Cases volumes reveals that of the 30 cases in which 
the issue of class certification was before a District Court, no class of 
any size was allowed in 13 cases and a more limited class than re- 
quested was certified in 10 of the remaining cases. In the four cases 
where denial of class action certification was reviewed by a Court of 


Appeals, the denial was affirmed. 
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(4) The financial risks to Appellee 
in prosecuting these actions 


All of Appellee’s fee contracts with clients in these cases 
are purely contingent contracts. Although Appellee began 
this litigation over eight years ago, secured a $10 million 
plus interest settlement over five years ago, and obtained 
final approval of the settlement nearly three years ago in 
this Court, it has not received any fees for its services from 
any client or from any Court. It has incurred substantial 
litigation costs for over eight years, for which it has still 
not been reimbursed. For a firm the size of Appellee, 
which engages primarily in contingency work, the financial 
risks and delays herein have been significant. Plaintiffs’ 
antitrust firms, such as Appellee, expend major amounts of 
time in other eases which they often lose, and for which 
they receive, unlike counsel billing hourly rates, no com- 
pensation (A04-909). In determining adjustments for 
‘srisk?? in successful litigation, this fact must be taken into 
account if the Courts wis) to encou. ge strong | ,ivate en- 
forcement of the antitrust laws by experienced members 
of the bar. 


(5) The significance of the amount recovered 


As of October 23, 1975, the total settlement fund herein, 
with acerued interest, amounted to approximately $12,- 
200,000. Given the facts in this ease, that settlement is 
extraordinary both in itself and when compared to settle- 
ments in other major antitrust class actions. 

Appellee did not have the reiative luxury of prosecuting 
a price-fixing case following a government suit. In 
such a case, proof of liability is far easier than in 
a monopolization case and the existence of some dam- 
ages follows from the proof of liability. Furthermore, 
obtaining class certification for a large class is far more 
certain and once such a class is certified the possibility of 
eventual settlement increases. Here, even assuming Ap- 
pellee could fully and successfully overcome both statute of 
limitations issues, establish workable market definitions, 
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get three national classes certified, and prove liability, there 
would still have been a strong change of no recovery. For 
the nearly 60% of claimants who were in cities where pred- 
atory pricing had taken place, as well as for claimants 
who were in monopoly cities where defendants were losing 
money, the possibility of proving damages was minimal. 
In the light of that situation, the recovery was excep- 
tional.** 

One indication of the value of that recovery is the tes- 
timony offered by the economic expert of the claimants who 
appealed the settlement judgment. The expert estimated 
an optimum recovery after a fully successful trial of 3% 
to 7% of total billings. In the face of the risks discussed 
above, Appellee negotiated a settlement constituting ap- 
proximately 314% of billings of claimants over an 11% 
year period, or approximately 10% of billings against the 
normal four-year settlement period. This Court has 
already found that this settlement ‘f. . . Was fully 
one hundred percent of the District Court’s estimate of 
potential recovery, an estimate that was correctly de- 
duced.’? 495 F.2d at 458. 

Another indication of the outstanding nature of the 
settlement is that it compared f avorably with settlements in 
several recent price-fixing class actions in which proof of 
all important issues was simpler. The recovery herein of 
approximately 10% of approved purchases over a four-year 
period is clearly in the range of the corresponding figures of 
4.0% (for a 3-year period) in Dorey Corp. v. BE. 1, duPont 
de Nemours & Co., 1975-2 Trade Cases 160,576 (S.D.N.Y. 
1975); 7.1% in City f Philadelphia v. Interpace Corp., 

(E.D. Pa. C.A. 43,008 ; and 9.2% in School District of Phila- 
delphia v. Harper & Row Publishers, Inc. (N.D. TL C.A. 

44. Appellants’ attempts to attack the value of the national class 
settlements, in the face of this Court's previous findings are, at best, 
specious. Appellants’ sole “evidence” consists of a chart listing higher 
settlement offers on a percentage basis (but a fraction of the total 
dollar recovery to the classes) made by defendants subsequent to final 
approval of the class actions to settle a few remaining individual 
claims where other counsel still had to be compensated by their 


clients. Judge Metzner explicitly disposed of this contention in his 
opinion (A1168-1169). 
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68 C 2144). In Doughboy, supra, the $35,000,000 settlement 
constituted approximately 7.97% of the $444,000,000 in ap- 
proved purchases. 

More pertinent yet is a comparison of the recovery in 

the instant case as a percentage of total billings of the de- 
fendants during the four-year period against comparable 
figures for the major price-fixing class suits. In the instant 
cases, there were approximately $260 million in billings 
‘during a four-year period, so the $10 million settlement 
constituted approximate] 4% of total sales. In Lindy, 
supra, the plumbing fixtur: 5 ease, total sales during a four- 
year period were approximately $1 billion, and the settle- 
ment constituted slightly over 2% of that amount. In 
Anaconda American, supra, the brass mill products case, 
there were approximately $2 pillion in total sales in the 
four-year period, and the corresponding settlement ap- 
proximated slightly over 1% of such sales. In City of 
Philadelphia v. American Oil Co., 53 F.R.D. 45 (D.N.J. 
1971), the gasoline price fixing case, the government in- 
dictment alleged yearly sales by the defendants of $720 
million. The settlement of $29 million thus constituted 
approximately 1% of total sales over four years. In com- 
parison, the result here, where most subscribers probably 
suffered no damages, 1s outstanding. The settlement is 
even more extraordinary when it is considered that the 
same defendants had already paid out $12 million, or 
approximately 4/2 % of total billings, to competitors.” 


(6) The amount that would normally be 
charged to a victorious plaintiff 


The total fee awarded by Judge Metzner constitutes 
less than 9% of the initial settiement and only about 7% 


of the fund plus accumulated interest. Viewed in relation 
to the amounts that experienced antitrust counsel would 


45. The settlement is also outstanding in view of the time period 
and the scope of the classes involved. The classes are so broadly 
defined that the only parties exciuded were governmental entities 
above the state level, individual homeowners and the three state 
classes. Although most antitrust class actions have been settled for 
a four-year period or less, the present settlement covers all members 


of the classes for an 1114 year period. 
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normally charge for a $12.2 million recovery in a highly 
risky case litigated on a purely contingent basis, this fee 
is modest. 

As shown by the record herein and the facts within 
both the District Court’s and this Court’s own knowledge, 
fees in antitrust actions litigated on a contingency basis 
are normally contracted for, and charged at, approximately 
20% to 40% of recovery.” This reflects the evidence as 
to Appellee’s fee arrangements herein, and in Lindy, supra, 
as well as the experience in Philadelphia Electric Co. v. 
Anaconda, supra, where after the negotiation of the scttle- 
ment virtually all class claimants entered into ice contracts 
with Appellee and his co-counsel agreeing to pay fees of 
25% of their respective recoveries (at p. 559). In Alpine 
Pharmacy, supra, this Court, held that an award of nearly 
$2.0 million was not excessive in relation to either the total 
$12.5 million recovery or the $9.5 million ‘‘interest’’ seg- 
ment of that total fund and that such an award was well 
within the range of fees awarded in antitrust actions un- 
dertaken on a contingent fee basis. 481 F.2d at 1052-53. 


(7) The standing of opposing counsel 


There has been no dispute herein that the standing of 
counsel opposing Appellee was very high. All defendants 
were represented by experienced and well-known antitrust 
firms that had been litigating these matters since the 


46. See Arenson, supra xt p. 1357. In Norte & Company V. 
Huffines, 62 Civ. 3390 (S.D.N.Y. 1970) (Transcript of Hearing of 
Oct. 16, 1970), then District Judge Mansfield, in awarding counsel 
fees of $1.0 million from a $4.2 million fund created in a derivative 
action, noted that the resultant percentage fee of 245% was what would 
be “. . . normally expected at the conclusion of a contingency suit 
that has been successful.” (at p. 8). In Hanover Shoe, Ine. V. 
Lnited Shoe Machinery Corp., 245 F.Supp. 248, 304-305 (ML.D. Pa. 
1965), vacated on other grounds, 377 F.2d 776 (3d Cir. 1967), aff'd 
in part and rev'd in part, 392 U.S. 481, 88 S.Ct. 2224, 20 1..Ed.2d 
1231 (1968), the District Court noted that the actual fee agree- 
ment between plaintiff and its counsel (the Donovan, Leisure firm) 
provided for the payment of ongoing hourly rate charges with a con- 
tingent fee of 20% of the final recovery. See also Farmington Dowel 
Products Co. v. Forster Manufacturing Ce., Inc., 421 F.2d 61 (ist 
Cir. 1969) and 436 F.2d 699 (Ist Cir. 1970). 
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commencement of the governmert suit in 1961. They had 
shown their willingness to fully litigate every significant 
issue in the case, even through the Supreme Court. 


B. The adjustments to Appellee’s basic fee made by Judge 
Metzner are well within the range of adjustments 
made recently in comparable cases. 


The decisions awarding counsel fees in major antitrust 
class actions subsequent to Grinnell I support J udge Metz- 
ner’s decision to adjust Appellee’s basic hourly rate value 


of the lega! :ervices performed by a factor of less than 
2.5." 


47. Judge Metzner very carefully made different degrees of ad- 
justment to different categories of legal activity ( A780-790, 881-884). 
On the main categories of “substantive activity” the District Court 
found that the “risk of litigation”, the complexity of the issues, the 
competence shown by Appellee in the litigation, and the success 
achieved merited multiplication by a factor of 3.0. 

Hours spent on settlement administration by attorneys were com- 
pensated at twice the basic rate. In this litigation less than 20% of 
the over 6500 hours spent on settlement administration were attribu- 
table to attorneys (A971-972) ; the remainder were expended by para- 
professionals (for which services Appellee is being reimbursed at 
“cost”, or $9.00 per hour). ‘The Record is clear that the services of 
attorneys on administration matters involved preparation for court 
appearances, handling of challenged claims, determination of adminis- 
tration policies and other decision-making matters (A786-790, 882). 
The Record belies Appellants’ argument (pp. 33, et seq.) that the 
award overcompensates Appellee for extraordinary amounts of “me- 
chanical” work. The mechanical work was done by the paraprofes- 
sionals (A786-787, A882-883). Furthermore, unlike other class ac- 
tions, where no settlement challenges were made, such attorneys’ time 
was primarily performed prior to approval of this settlement not only 
by this Court, but by the District Court in December, 1972 (A880). 
Judge Metzner’s overall adjustment is certainly not an abuse of dis- 
cretion in light of the awards made by other courts for adjusting 
“settlement administration” time by both attorneys and paraprofes- 
sionals. Lindy !?. supra, affirmed the doubling of settlement admin- 
istration time thc.<'x. where no challenge to the settlement had been 
inade. 

Judge Metzner awarded straight hourly rates for the time spent 
on the fee application itself. The “fee application” time herein in- 
cluded only the time spent by Appellee and not any time spent by 
Appellee’s counsel. 

As already noted, the final adjusted “mixed rate” is approximately 
$243 per hour. 
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In Arenson, supra, Judge Bauer awarded fees to eight 
law firms at four times the hourly rate of all lawyers repre- 
senting all plaintiffs for all tume expended on all types 
of legal activity. The total fees awarded amounted to 
$1,339,060 reflecting an average mixed ‘rate award of over 
$386 per hour for each of the 3734.5 hours expended by 
attorneys since commencement of the litigation in 1970. 
Judge Bauer noted that awards resulting in hourly rates 
of $400-$500 per hour had been awarded in other recent 
antitrust class actions conducted on a contingency basis, 
and that such awards reflected reasonable adjustments of 
hourly rates for contingency. 

In Doughboy, supra, which involved a $38,100,000 settle- 
ment of the agricultural class actions in the antibiotics 
multidistrict litigation, the Court awarded, following Grin- 
nell I, a total of $10,094,017 to 16 firms from the distri- 
bution to be made to claimants that did not have fee con- 
tracts with counsel. The Court used various risk mul- 
tiples for petitioning firms ofher than lead counsel for 
various categories of work for all hours expended.” To 
lead counsel Judge Lord assigned a basie hourly rate of 
$100 per hour for all 15,191.25 hours and awarded an 
across-the-board risk multiple of 3.0 to all time expended 
on all activities since the beginning of the litigation in 
1968. Paraprofessional time was compensated for at rates 
up to $50 per hour. 

Fee awards in Gypsum, supra, were made to twenty- 
eight sets of petitioning counsel (representing various 
classes and class claimants) who shared responsibility for 
conduct of the litigation over seven years. The fees 
awarded totaled $9,262,559 against an initial settlement 
fund of $67 million. 

In setting fees for the five non-lead counsel firms 
representing class representatives or acting as liaison coun- 

48. The multiples ranged from 1 to 2.5, except for “settlement 
negotiation” time (Category FE) where an effective multiple of 4.0 
was used since Judge Lord set a basic hourly rate of $200 per hour 


for all such time of senior attorneys and then multiplied by a risk 
factor of 2. This category included not only preparation for and 


actual negotiations, but all time sceking settlement approval. 
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sel, the Court applied, in each instance, a different single 
multiple to all the hours expended by attorneys and para- 
professionals regardless of category of activity. These 
multiples ranged from 1.75 for two firms to 2.2 for one firm. 
In making an award to the lead counsel firm for the classes, 
the Court multiplied all hourly rates for both attorneys 
and paralegals (at a base rate of $15 per hour) by an 
across-the-board multiple of 3.0 for all time expended on 
all categories f activity, including settlement administra- 
tion, from commencement of the litigation in 1967 up until 
the final filing of the fee petition, including time expended 
after final approval of the settlement. Thus, for a total of 
14,780 attorneys’ hours and 2,893 paraprofessional hours 
expended through the filing of its fee petition, lead coun- 
sel’s total fees were set at $3,988,635, or a mixed rate of 
approximately $270 per hour (based solely on attorneys’ 
time). 

On the remand, in Lindy, supra, Judge Harvey 
awarded $1,134,765.45 based on 6294.5 hours of attorneys’ 
time expended by co-lead counsel up to the initial fee 
petition filing on the remand. Petitioners had negotiated 
class settlements following a criminal conviction for price- 
fixing. In the circumstances therein, Judge Harvey doubled 
the award for all categories of time, including settlement 
administration, already expended by attorneys through 
March 30, 1974, the cut-off date on the fee petition filing, 
except for fee application time which was awarded at reg- 
ular hourly rates. The Court also awarded $20 per hour on 
all paraprofessional time. The majority in Lindy II, supra, 
affirmed en banc the District Court’s doubling of all cate- 
gories of time therein as a reasonable exercise of discre- 
tion, but reversed the granting of any award for time spent 
on litigating the fee issue itself.” 

49. In Lindy II, supra, the Third Circuit held that “. . . in the 
circumstances of [that] case . . ” it would not allow an award for 
time expended by counsel in connection with obtaining its own fees. 
That decision conflicts with the policy enunciated in Perkins v. 
Standard Oil Co. of California, 399 U.S. 222 (1970), where the Su- 
preme Court held that time spent on litigating a counsel fee award 
under §4 of the Clayton Act was itself to be part of the award. 


Other courts have compensated class counsel for time spent in 
connection with fee applications under the equitable fund doctrine. 


(footnote continued on next page) 
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It would be possible, of course, to draw dctailed 
comparisons and distinctions between the facts relevant to 
risk and quality in the above cases and those in the instant 
case—just as one cuuld draw some distinctions and com- 
parisons amongst the four cases themselves. Similarly, 
there are numerous decisions on fees in antitrust cases, 
securities cases and other types of cases, involving class 
actions and non-class actions, both before and after Grin- 
nell I, which could lend support to arguments to either raise 


ate eer prneeinernpectinnionninntent 
In re Gypsum, supra; Doughboy, supra. Given the fact that this 
Court has mandated that attorneys are required to now expend sig- 
nificant amounts of time in presenting the data required for awarding 
fees, some minimum level of cost in this regard should be assessed 
against the class fund. Such time expended by counsel is part of the 
cost of creating the fund just as under $4 awards where, as held in 
Perkins, supra, fee litigation time is part of the reimbursement prop- 
erly due counsel for creating the result. Even Lindy I/ stated it was 
not deciding whether the class representative-clients of class counsel 
could request from the class reimbursement for the costs of counsel’s 
time in obtaining the fee (Slip Opinion at p. 10). 

If this Court decides to follow what appears to be the new 
Third Circuit rule, it is requested that the Court correct an ap- 
parently inadvertent error by Judge Metzner in splitting in half the 
category designated by Appellee’s papers as “Apnellate Proceedings 
After Final Judgment” involving 236.75 hours and $26,237.50 of 
basic time as found by the lower court, and applying one-half of the 
same to the category of “Fee Application” subject to no multiple ad- 
justment and the other half to substantive time subject to an ad- 
justment by a multiple fa tor of 3.0 under the Court’s opinion. Judge 
Metzner’s opinion relies upon the fact that the original appellate pro- 
ceedings involved both work on the fee appeal and the settlement 
appeal by Appellee. But the affidavit filed by Mr. Montague makes 
clear (A883), and there is no contradictory evidence, that all of 
Appellee’s time spent on the first fee appeal was included in the 
“Fee Application” category and that all the time in the “Appellate 
Proceedings” category only included time spent on preparing the 
separate brief on appeal of the approval of the settlement and pre- 
paring for and making the argument on the settlement in this Court. 
All the work done on the first fee appeal was undertaken by Appel- 
lee’s counsel; none of the time expended by Appellee’s counsel was 
included within the hours claimed in the fee petition. Because of 
this inadvertent error, even if “fee application” time is not to be com- 
pensated and the award of $32,811.00 under Judge Metzner’s formula 
for “fee” time struck, the $13,118.75 for 118.375 hours of “Appellate 
Proceedings” time inadvertently shifted into the ‘Fee Application” 
category by Judge Metzner should be allowed, and then multiplied by 
a factor of 3.0 in accord with the rest of Judge Metzner’s opinion. 
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or lower the adjustment made by Judge Metzner.” But as a 
practical matter the adjustments made by the experienced 
trial judges in the above actions, which are the most recent 
antitrust class action cases comparable in magnitude and 
complexity to the class actions herein, clearly establish that 
Judge Metzner did not ‘abuse his discretion’? in making a 
final award of $870,607. 

Appellee recognizes that perfunctory pereentage awards 
of counsel fees by some District Courts prior to Grin- 
nell I, supra, had led to abuses that required a 
more detailed consideration of the nor-contingent billing 
value of the time actually expended by counsel. But the 
imposition of euidelines for an award of counsel fees should 
not require, as Lindy IL, supra, recognizes, that a fee award 
proceeding itself become a major litigation or a vehicle to 
discourage meaningful private enforcement of the antitrust 
laws. 


50, For example, in Dray v. Safeway Stores, Inc., 392 F. Supp. 
851 (C.D. Calif. 1975), involving an award under $4 of the Clayton 
Act for a recovery of $32,712,081 in a non-class action antitrust case, 
4 District Court recently awarded total fees of $3,200,000 based upon 
an estimated time expenditure of 7462-8000 hours by seven attor- 
neys on the case—or overt $400 per hour as an adjusted “mixed rate”. 
In Goldstein v. Alodex Corp., Civ. No. 71-1857 (Memorandum dated 
Dec. 7, 1973, E.D. Pa.), Judge Broderick, applying Lindy I, supra, 
awarded counsel fees of $800,000 out of a $4.0 million settlement fund 
‘n a securities class action based upon 1,061.75 hours of attorneys’ 
time already expended and an estimated 500 hours of time not sup- 
ported by time records (or over $500 per hour). Similarly support- 
ing the final award herein, Judge Lasker awarded counsel fees after 
Grinnell I, supra, of $170,000 out a 850,000 fund in a securities class 
action begun in 1969 based upon 702 hours of attorneys’ time (or 
approximately $242 per hour) in M cCausland v. Shareholders Man- 
agement Co., 69 Civ. 5454 (Memorandum dated May 9, 1974, S.D. 
N.Y.). In Quirke v. Chessie Corp., 368 F.Supp. 558 (S.D.N.Y. 
1974), then District Judge Gurfein awarded a counsel fee of $440,000 
based upon an expenditure of 1989.25 attorneys’ hours (or over $221 
per hour) in a securities class action with a recovery valued at 


$2,444,109. 
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Conclusion 


For the foregoing reasons, the Final Judgment of 
the District Court entered April 27, 1976 awarding 
counsel fees of $870,607.00 to Appellee should be 
affirmed. 


Respectfully submitted, 


Lorp, Day & Lorp 
Attorneys for Counsel for 
Class Representatives-<1ppellee 
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New York, New York 10004 
Of Counsel: 
HERBERT BROWNELL 
Gorvon B. Spivack 
Tuomas D. BRISLIN 
. Davip Bercer, P.A., Attorneys at Law 
Counsel for 
Class Representatives-Appellee 
1622 Locust Street 
Philadelphia, Pennsylvania 19103 
Of Counsel: 
Davin BERGER 
H. Lappe Montacvue, Jr. 
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ADDENDUM 


CITY OF DETROIT et al., Plaintiffs- 
Appellees, 
ve 
GRINNELL CORPORATION et al., 
Defendants-Appelices. 


MANHATTAN-WARD, INCORPORAT- 
ED, et al., Plaintiffs-Appellees, 
v. 
GRINNELL CORPORATION et al., 
Defendants-Appellees. 


1225 VINE STREET BUILDING, 
INC., ct al., Plaintiffs-Appellees, 
v. 
GRINNELL CORPORATION et al. 
Defendants-Appellees. 
Nos. 14, 18, Dockets 73-1211, 73-1420. 


United States Court of Appeals, 
Second Circuit. 


Argued Oct. 29, 1973 
Decided March 13, 1974. 
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Harvey 5. Kronfeld, Philadelphia 
(Mesirov, Gelman, Jaffe & Levin and 
Anthony E. Creato, Philadelphia, Pa., of 
appellants Aldon Indus- 


counsel), for 
d and 19 other objec- 


tries, Incorporate 
tors. 

William Simon, Washington, D.C. 
(Howrey, Simon, Baker & Murchison and 
G. Joseph King, Washington, D.C., of 
counsel), for appellants Bay Fair Shop- 
ping Center, and others, claimants. 

David Berger, Philadelphia, Pa. (Da- 
vid Berger, P.A. and H. Laddie Mon- 
tague, Jr., Philadelphia, Pa., of coun- 
sel), for appellees City of Detroit, Man- 
hattan-Ward, Inc., 1225 Vine Street 
Building, Inc., Class Representatives. 

Gordon B. Spivak, New York City 
(Lord, Day & Lord, Herbert Brownell, 
Thomas D. Brislen, New York City, Da- 
vid Berger, P.A., Philadelphia, Pa., Da- 
vid Berger, and H. Laddie Montague, 
Jt. Philadelphia, Pa., of counsel), for 
appellees David Berger and David Ber- 
ger, P.A., Counsel for Class Representa- 


tives. 
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Denis McInerney, New York City 
(Cahill, Gordon & Reindel, Thomus Cur- 
nin and Allen S. Joslyn, New York City, 
of counsel), for appellee Grinnell Corp.; 
(White & Case, MacDonald Flinn, 
Thomas McGanney, Mario Diaz-Cruz Ii, 
New York City, of counsel), for appellee 
American District Telegraph Company, 
(Kelley, Drye, Warren, Clark, Carr & 
Ellis and Bud G. Holman, New York 
City of counsel), for appellee Holmes 
Electric Protective Company; (Olwine, 
Connelly, Chase, C’Donnell & Weyher, 
William F. Sondericker, and Joseph M. 
Burke, New York City, of counsel), for 
appellee Automatic Fire Alarm Co. 

Barry Brett, New York City (Parker, 
Chapin & Flattau, Alvin M. Stein, Weil, 
Gotshal & Manges, A. Paul Victor, Fre- 
da F. Bein, Liebman, Eulau, Robinson & 
Perlman, Herbert Robinson, New York 
City, of counsel), for appellees pro se. 


Before MOORE and HAYS, Circuit 


Judges, and BRYAN, District Judge.* 


MOORE, Circuit Judge: 


This is an appeal from the District 
Court’s approval of a proposed settle- 
ment, pursuant to Rule 23 of the Feder- 
al Rules of Civil Procedure, of three 
consolidated private antitrust national 
class actions brought in October, 1968, 
by commercial, industrial and govern- 
“central station 
protection services” against four defend- 
to recover treble dam- 
ages plus attorneys’ fees and costs under 
15 U.S.C. 
The approved settlement, 
filed on December 27, 1972, calls for 
payment by the four defendants of $10 
million to the three classes of plaintiffs 
fee award of 
$1.5 million to counsel for the class rep- 
The District Court re- 
tained jurisdiction over the case for the 
purposes of determining whether four 
other petitioning firms were entitled to 
The first group of 
consisting of members of the 
classes, attacks the settle- 


mental subscribers of 
ant corporations 


Section 4 of the Clayton Act. 
§ 15 (1970). 


and, in addition, grants a 


resentatives. 


share in this fee. 
appellants, 
represented 
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ment on the ground that it is so small as 
to be jrossly unfair on its face. They 
also object to the manner in which the 
District Court approved the settlement. 
A second group of appellants, also mem- 
hers of the represented classes, seeks to 
overturn the fee award and to prohibit 
any outside attorneys from sharing in 
whatever award might ultimately be 
made. 

Although all considerations point to 
the fact that the $10 million dollar set- 
tlement is fair and equitable, those same 
considerations do not justify such a 
large counsel fee award. Consequently, 
we uffirm the District Court’s approval 
of the settlement and reverse and re- 
mand for a hearing as to the fee award. 
We do not yet have the jurisdiction nec- 
essary to deciae whether anyone other 
than counsel for the class representa- 
tives ought to share in any fee which 
might ultimately be awarded. 


THE FACTS 

Defendants American District Tele- 
graph Company (ADT), Grinnell Corpo- 
ration (Grinnell), Holmes Electric Pro- 
tective Company (Holmes) and Auto- 
matic Fire Alarm Company (AFA) are 
in the business of providing “central 
station protection services” against the 
hazards of loss by burglary or fire. 
Alarm systems are installed on the 
premises of their customers, and protec- 
tion services are furnished under sub- 
scriber contracts. “Central stations” 
are maintained in various cities 
throughout the country where the alarm 
devices on the protected premises are 
monitored. 

The class actions in issue developed 
out of a civil injunctive action brought 
by the United States against the defend- 
ants. On November 27, 1964, Judge 
Wyzanski filed an opinion finding viola- 
tions of Sections 1 and 2 of the Sherman 
Act. United States v. Grinnell Corpora- 
tion, 236 F.Supp. 244 (D.R.1.1964). On 
June 13, 1966, the Supreme Court, in a 
six-to-three decision, affirmed the Dis- 


* Of the Southern District of New York, sitting by designation. 
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trict Court in part, reversed in part, and 
remanded for further hearings on relief. 
United States v. Grinnell Corporation, 
984 U.S. 563, 86 S.Ct. 1698, 16 L.Ed.2d 
9778 (1966). After more than a year of 
extensive further documentation, deposi- 
tions, negotiations and hearings, Judge 
Wyzanski entered a final decree on July 
11, 1967. Aside from awarding general- 
ized injunctive relief, including a prohi- 
bition against predatory pricing “at un- 
reasonably low charges,” the final decree 
directed varying amounts of divestiture 
_ of the assets by American District Tele- 
graph Company in twenty-one of the one 
hundred and fifteen cities served by 
ADT, and directed other relief relating 
to the offering of contracts by ADT to 
competiors in five cities. 

Thereafter two treble damage actions 

were brought in the United States Dis- 
trict Court for the Eastern District of 
Pennsylvania by competitors of the de- 
fendants, Robinson Electric Protective 
Corporation v. Grinnell Corporation, Civ. 
No. 27961 and Sentinel Alarm Corpora- 
tion v. Grinnell Corporation, Civ. No. 
36061. The theory of these cases was 
that the defendants, beginning in 1958, 
had attempted to drive them out of busi- 
ness by predatory pricing. After exten- 
sive discovery covering pricing practices, 
the defendants settled the cases prior to 
trial. A series of suits instituted by 
both competitors and subscribers of the 
alarm company defendants followed. 
Suits were filed by over forty-eight com- 
petitors alleging predatory pricing prac- 
tices in over thirty cities throughout the 
United States. In addition to the three 
national class actions sub judice, over 
fifty-four other individual subscriber ac- 
tions were filed by other counsel. 

In July, 1968, these three national 
class actions were commenced in the 
United States District Court for the 
Eastern District of Pennsylvania for all 
governmental, commercial and industrial 
subscribers of the defendants. The 
breadth of these classes is such that the 
only subscribers not covered are home- 


owners, federal governmental agencies, 
and governmental entities in three 
states! which are represented in sepa- 
rate statewide class actions. 

On October 3, 1968, the national class 
actions, along with all but one other 
pending competitor case, were trans- 
ferred, pursuant to 28 U.S.C. § 1407, to 
the United States District Court for the 
Southern District of New York for con- 
solidation and coordination for pre-trial 
purposes. 

At the time this settlement agreement 
was executed, on August 27, 1971, the 
national class actions had been pending 
for more than three years. Discovery 
by interrogatories and requests for pro- 
duction of documents had been substan- 
tially completed. All preliminary mo- 
tions were filed, briefed, argued and re- 
solved by judicial decision. As a result 
of the ruling on defendants’ partial sum- 
mary judgment motion, sub nom. Russ 
Toggs Inc. v. Grinnell Corporation, 304 
F.Supp. 279 (S.D.N.Y.1969), aff'd 426 
F.2d 850 (2d Cir.), cert. denied, 400 U. 
S. 878, 91 S.Ct. 119, 27 L.Ed.2d 115 

(1970), the three national class actions 
were held to have been timely filed. 
However, the rulings clearly established 
that with respect to any unfiled cases, 
the statute of limitations expired in Sep- 
tember, 1968. A determination of the 
validity of the class action device, ear- 
lier stayed until defendants’ motion for 
partial summary judgment had been ad- 
judicated, was briefed and supported by 
affidavits and a hearing was held before 
the District Court on June 18, 1971. It 
was after the class action hearing that 
settlement negotiations between class 
counsel and counsel for defendants be- 
care serious, As a result, the District 

Court was asked to withhold any class 

action determination until after the set- 

tlement negotiations had been exhausted. 

Thereafter, settlement negotiations re- 

sulted in the settlement agreement dated 

August 27, 1971. : 

The Settlement Agreement on behalf 
of these three national class actions pro- 


1. Connecticut, Maryland and New Jersey. 
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vided for the creation of a settlement 
fund in the amount of $10 million pay- 
able to the classes over a five year peri- 
od, with interest. The period for includ- 
able transactions on which the allocation 
of the settlement fund is based is the 
period from April 13, 1957 (four years 
prior to the institution of the gevern- 
ment case) to July 11, 1968 (the day 
after the actions were filed and one year 
after entry of the final decree in the 
government case). Notice was mailed at 
defendants’ expense to 89,000 of their 
knewn customers and was also published 
for three consecutive weeks in all edi- 
tions of the Wall Street Journal and the 
New York Times. Fourteen thensand 
one hundred fifty-six claimants filed 
claims. One hundred eighty-four attor- 
neys and firms filed notices of appear- 
ance on behalf of the claimants and were 
served with defendants’ papers in sup- 
port of the settlement. A number of the 
plaintiffs in the individual subscriber 
nonclass actions decided to participate in 
the settlement as well. 


After receiving documents from coun- 
sel for class representatives and counsel 
for defendants in support of the pro- 
posed settlement, and all claimants hav- 
ing an opportunity to file objections and 
papers in support thereof, the District 
Court held hearings on May 24 and 25, 
1972, so that it might rule on the pro- 
priety of the settlement agreement, pur- 
suant to Rule 23(e) of the Federal Rules 
of Civil Procedure, and might award 
fair and adequate attorneys’ fees to 
those who had represented the interests 
of the classes. On December 27, 1972, 
the District Court approved the settle- 
ment agreement and awarded, out of the 
settlement fund, $1.5 million plus 
$14,918.73 cut-of-pocket expenses, to 
counsel for the class representatives, Da- 
vid Berger, Esq. and David Berger, P.A. 
The Court determined that further hear- 
ings would be necessary before it could 
decide whether other attorneys should 
share in the fee award. 


Under the proposed settlement and the 
final judgment approving it, the treble 
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damage claims of the classes 
mis ed with prejudice. 


are dis- 


THE SETTLEMENT 

These appellants, members of the 
claves which received the $10 million 
settlement, claim both that the settle- 
ment was inequitable on its face and 
that many of the principles applied by 
the District Court in approving the set- 
tlement were crroncous and mandate re- 
versal. Appellants make four specific 
contentions. First, they allege that the 
settlement fund amounts to such a small 
fraction of the amount which might 
have been recovered if complete victory 
had }cen attained at trial that the law 
demanded its rejection by the District 
Court. Second, appellants submit that 
th: District Court committed reversible 
error when it refused to permit an evi- 
dentiary hearing to investigate the pro- 
priety of the sett!-:ment. Third, they 
argue that it was error for the District 
Court to approve of the class action sole- 
ly for the purpose of settlement while 
reserving approval of the class action for 
all other purposes. Finally, appellants 
urge that the District Court was per- 
suaded in its decision to approve the 
settlement by considerations, such as the 
impecuniousness of the defendants and 
the inconvenience that might be visited 
upon the Court in the event that the 
settlement was rejected, which were both 
irrelevant to the legal issues and improp- 
erly entertained. We find no merit in 
any of these positions. 


As we evaluate the settlement 
approved in this case, this Court must 
remain mindful that: 
Great weight is accorded his [the trial 
judge’s] views because he is exposed 
to the litigants, and their strategies, 
positions and proofs. He is aware of 
the expense and possible legal bars to 
success. Simply stated, he is on the 
firing line and can evaluate the action 
accordingly. 

Ace Heating & Plumbing Co., Inc. v. 

Crane Company, 453 F.2d 30, 34 (3d 

Cir. 1971). 
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In fact, so much respect is accorded the 
opinion of the trial court in these mat- 
ters that this Court will intervene in a 
judicially approved settlement of a class 
action only when the objectors te that 
settlement have made a clear showing 
that the District Court has scused Its 
discretion. Newman v. Stein, 464 F.2d 
689 (2d Cir. 1972); West Virginia v. 
Chas. Pfizer & Co., 314 F.Supp. 710 (S. 
D.N.Y.1970), aff'd 440 F.2d 1079 (2d 
Cir.), cert. denied sub nom. Cotler 
Drugs, Inc, v. Chas. Pfizer & Co., 404 
U.S. 871, 92 S.Ct. 81, 30 L.Ed.2d 115 
(1971). 


I. 


The first claim set forth by ap- 
pellants is that the $10 million settle- 
ment was inadequate as a matter of law. 
They allege that the settlement amounts, 
at most, to only twelve percent of what 
the District Court found was the poten- 
tial recovery for the settlement period 
and that such a proposed settlement is 
grossly unfair on its face when liability 
has been prima facie established. 


The fact that a proposed settle- 
ment may only amount to a fraction of 
the potential recovery does not, in and 
of itself, mean that the proposed settle- 
ment is grossly inadequate and should 
be disapproved.* 


The proposed settlement can- 
not be judged without reference to the 
strength of plaintiffs’ claims. “The 
most important factor is the strength of 
the case for plaintifis on the merits, bal- 
anced against the amount offered in set- 


tlement “st Virginia vy. Chas. Pfizer 
& Co., “40 F.2d at 1085. See also 
Frotects ammittee v. Anderson, 390 
U.S. 414, 3.Ct, 1157, 20 L.Ed.2d 1 


2. In fact there ix no reason, at leust in theo- 
ry, why a satisfactory settlement could not 
amount to a hundredth oc even a thousandth 
part of a single percent of the potential re- 
covery. Any reading of Judge Friendly’s 
opinion in Newman v. Stein, 464 F.2d 689 
(2d Cir. i872), or of the District Court's 
opinion in Dercolani vo Riker-Maxson Cor- 
poration, 50 F.R.D. 473 (SLRN.Y.A070), 
aff'd sub nom. Farber v. Riker-Maxson Cor- 


(1968); Newman v. Stein, supra; Up- 
son vy. Otis, 155 F.2d 606 (2d Cir. 1946) ; 
Percodani v. Riker-Maxson Corporation, 
supra note 2; Norman v. McKee, 290 
F.Supp. 29 (N.D.Cal.1968), aff'd 431 F, 
2d 769 (9th Cir. 1970). If the settle- 
ment coffer was vrossly inadequate, as 
appellants contend, it can be inadequate 
only in light of tne strength of the case 
presented by the plaintiffs, Naturally, 
describe their offensive posture in 
owing terms, sparing nv superlatives, 
while the defendants show a similar lack 
of restraint in demeaning the value of 
plaintiffs’ cause of action. Neverthe- 
less, the only truly objective measure- 
ment of the strength of plaintiffs’ case 
is found by asking: “Was defendants’ 
liability prima facie established by the 
government’s successful action?” 
Whenever such liability has been prima 
facie established, any party wishing to 
justify a settlement offer that amounted 
to only a small fraction of the ultimate 
possible recovery would appear to have a 
very substantial burden of proof. The 
instant case, however, does not fall into 
this category. 


Section 5(a) of the Clayton Act 
enables the decree in a successful gov~ 
ernment action to be used as prima facie 
evidence of the defendant’s violation of 
the law that is established in that ac- 
tion. The decree which resulted from 
the government's Grinnell victory, how- 
ever, has very little to do with the in- 
stant class actions. The government's 
victory was in large part predicated on 
defendants’ predatory price cutting 
practices which, according to the Court, 
demonstrated the existence of both mo- 
nopoly power and an intent to destroy 
competition. These findings are of du- 
bious value to the class plaintiffs in the 


poration, 442 B.2a 457 (2d Cir. 1971), which 
seems inconsistent with this principle mis- 
reads those opinions. 

It might be pointed out that the settlement 
agreement approved in Sunrise Toyotn v. Toy- 
ota Motor Company, Ltd., 1973-1 Trnde Cases 
q T4398, at 94,821 (S.D.N.Y.1973), did not 
provide for the payment of any money to 
the class members. 


eR RO REESE 
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present actions. No questions with re- 
spect to any injury to subscribers were 
either put in issue or determined in the 
government action. In fact the basis 
for the government decree was probably 
adverse to the interests of these 
subscriber-plaintiffs,? insofar as these 
plaintiffs, in order to obtain monetary 
relief, have to prove that the menopoli- 
zation resulted in artificially inflated 
prices. 


Appellants attempt to rebut these 
facts by introducing the “O’Brien Mem- 
orandum”’, a document written by the 
Sales Manager of defendant ADT to his 
immediate superior, which complains of 
the high prices which that defendant 
was charging its subscribers. See Ap- 
pendix Vol. I, at 447G. In addition, 
they argue that it taxes credulity for de- 
fendants to assert that they mig: t con- 
spire against comp¢titors over a pro- 
longed period of time without a desire to 
benefit financially by overcharging sub- 
scribers. Predatory pricing may be a 
road to monopoly power; the end of mo- 
nopoly power may be a hoped-for monop- 
oly profit, an end which can only be fi- 
nally achieved through iNegally inflated 
prices. These arguments represent a 
shift in ground on the part of appel- 
lants. They demonstrate that at its core 
their case is based not on the decision in 
the government suit, but rather on the 
contents of a single document and a logi- 
cal deduction. 


Since defendants’ liability was 
not prima facie established it becomes 
necessary to consider the strength of the 
case presented by the class members in 
order to determine whether there is any 


3. Originally, both competitors and subscrib- 
ers had joined together after the government 
action in an attempt to coordinate their pri- 
vate actions against the alarm coinpany de- 
fendants. Eventually, competitor and sub- 
scriber plaintiffs stopped coordinating dis- 
covery because the interests of the two 
groups relating to the proof of impact and 
damages rested upon diametrically opposed 
theories. 


4. The defendants were found guilty of mo- 
nopolizing a national market for accredited 
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basis for appellants’ claim that the set- 
tlement was grossly unfair and inade- 
quate. It cannot be overemphasized that 
neither the trial court in approving the 
settlement nor this Court in reviewing 
that approval have the right or the duty 
to reach any ultimate conclusions on the 
jssnes of fact and law which underlie 
the merits of the dispute. It is well set- 
tled that in the judicial consideration of 
proposed settlements, “the [trial] judge 
docs not try out or attempt to decide the 
merits of the controversy,” West Virgin- 
ia v. Chas. Pfizer & Co., supra, 314 F. 
Supp. at 741, and the appcllate court 
“neod wot and should not reach any dis- 
positive conclusions on the admittedly 
unsettled legal issues ee add all MRE 
West Virginia v. Chas. Pfizer & Co., su- 
pra, 440 F.2d, at 1085-1086. 


The vovernment in its case in- 
deed proved that defendants were guilty 
of illeyal monopolization. This finding, 
however, is not prima facie proof of de- 
fendants’ liability to their subscribers. 
Morcover, even the basic question of mo- 
nopolization, although prima facie estab- 
lished, is still open to attack. The deter- 
mination in the gove:nment action does 
not estop defendants from relitigating 
the question. See Emich Motors Corp. 
v. General Motors Corp., 340 U.S. 558, 
71 S.Ct. 408, 95 L.Ed. 534 (1951). They 
might well carry the day in any new air- 
ing of that issue. Three Justices of the 
United States Supreme Court dissented 
to a portion of that Court’s opinion be- 
cause they felt that the government's 
proof of monopolization was based on an 
unfair definition of the relevant geo- 
graphic and product-line markets.4 In 


central station services. They argue that no 
matter how their services are defined, they 
did not compete in a single national market 
but rather competed in a series of local 
markets so that, at least for the purposes of 
evaluating impact, defendants’ conduct must 
be judged in terms of the conditions and ac- 
tivities in each of the areas. Defendants 
also contend that non-interchangeable serv- 
ices, such as burglar and fire alarms, should 
not have been lumped together as part of a 
single market. Moreover, defendants object 
to the failure to take account of other types 
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its opinion apptoving the settlement of- 
fer this District Court found these mar- 
ket issues, and consequently the whole 
monopolization question, very much 
alive. Detroit v. Grinnell Corp., 356 F. 
Supp. 1380, 1388 (S.D.N.Y.1972). 

Even if the relitigation of the market 
issues does not succeed in overturning 
the basic finding of monopolization, it 
would a’most inevitably affect the proof 
of impact and damages. It appears that 
the majority of claimants may well be 
subscribers in “competitive cities”, 1. e., 
cities where prices were low and alterna- 
tive services were open to subscribers. 
Of the more than 14,000 claims, over 
8,800 are apparently from competitive 
cities, representing approximately six- 
ty-two percent of the total transactions 
reflected in the claims that have been 
submitted. 


Finally, the record shows that if the 
proceedings had continued and had not 
been stopped short by the settlement of- 
fer, there would have been a serious 
question as to whether these actions 
could have been maintained as class ac- 
tions at all. In its approval of the set- 
tlement offer the District Court outlined 
some of the factors which militate 
against the use of the class action de- 
vice. The separate liability and damage 
issues present enormous difficulties. 
There are different competitive climates 
in each of the locales involved. All the 
members of a class did not contract for 
the same services even in the same city. 
In addition, a substantial administrative 
burden could have resulted from approv- 
al of the class actions urged in this case. 


of alarm systems, such asx direct collection 
xervices, local alarms, telephone Answering 
services, and unaceredited centril station 
protection services, in determining the exis- 
tence of competition. 

The dissenting members of the Supreme 
Court ageve with defendants that the major- 
ity’s attempt to define the geographic mar- 
ket ay “the nation” without any considera- 
tion for the variances in competition from 
city to city and its insistence that the rele- 
vant product) macket was restricted to ac- 
credited central station protection services 
“dramaticnlly demunstrates: that ite (the rma- 
jority’s] action has been Proscrustean—that 
495 F.2d~-29V2 


The District Court estimated that, at an 
absolute minimum, the separate liability 
and damage issues would take at least 
five years to try. Such necessitous judi- 
cial delays and the resulting uncertainty 
in outcome were all factors which would 
weigh strongly in any decision to accept 
a settlement. 

The class action issues were thorough- 
ly briefed, argued and orally presented 
to the District Court. They were sub 
judice when the settlement now before 
this Court was negotiated and reached. 
If the agreement is overturned, it then 
will become necessary for the District 
Court to decide the issue, since defend- 
ants reserved their rights to attack the 
class action anew. 

The objectors dispute each of these 
points vigorously, but the fact remains 
that their case is not prima facie proven 
by the government's enforcement action 
and that several substantial roadblocks 
stand in the way of any ultimate victory 
for plaintiffs on the merits. The settle- 
ment offer, therefore, is not inadequate 
as a matter of law and the fact that it 
consists of one fractional portion of the 
possible ultimate recovery rather than 
another is insufficient to indict its legal 
adequacy at the appellate level. 

Even if, for the sake of argument, we 
assume that the District Court’s approv- 
al of the settlement offer could be called 
into question because the settlement 
amounted to a given fractional portion 
of the ultimate possible recovery, rever- 
sul in this case would remain unwar- 
ranted. Appellants’ argument would 
hinge entirely on their parallel asser- 


it hax tnilored the market to dimensions of 
the defendants” and that this “verrymander- 
ing market definition” resulted in a “strange 
red-haired, bearded, — one-cyed mian-with-a- 
limp classification.” United States v. Grin- 
nell, 3St U.S. at 590-591, 86 S.Ct. nt 1714 
(dissent of Fortas, J.). The New York 
Times eeported that after having read Jus- 
tice Foetus’ opinion, Judge Wyzanski, ‘the 
trial jude in) the government case, stated 
that “Justice Fortas went to the heart of 
my error If I had heard him be- 
forehand, [ certainly would have rewritten 
my opinion.” The New York Times, May 
16, 1069, at 20. 
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tions that the settlement offer: (1) 
amounts to a mere twelve percent of the 
potential recovery as that recovery was 
computed by the District Court, and (2) 
in fact amounts to less than twelve per- 
cent of the real potential recovery which 
was grossly underestimated by the Dis- 
trict Court. The facts do not bear out 
either of these claims. Contrary to ap- 
pellants’ assertions, the settlement offer 
was not twelve percent of the District 
Court’s estimate of ultimate possible re- 
covery; rather, it was fully one hundred 
percent of the District Court’s estimate 
of potential recovery, an estimate that 
was correctly deduced. 

In analyzing the propriety of the set- 
tlement offer before it, the District 
Court largely accepted the plaintiffs’ 
claim that approximately $330 million 
worth of defendants’ billings to them 
during the 11% year damage period 
were artificial’y inflated by monopolistic 
pricing practices. The Court likewise 
accepted figures supplied by appellants 
to the effect that from three to seven 
percent of these billings represented un- 
lawful monopoly profit. This meant 
that total possible liability for that peri- 
od was between $9.9 million and $23.1 
million. The District Court decided that 
the $10 million settlement was “well 
within the ballpark.” Detroit v. Grin- 
nell Corp., supra, 356 F.Supp. at 1386, 

The District Court did not approve a 
settlement offer that amounted to twelve 
percent of plaintiffs’ potential recovery. 
Appellants’ twelve percent figure is 
based upon the assumption that poten- 
tial recovery is not limited to single 
damages, but rather consists of treble 
damages. They therefore reach the con- 
clusion, which they inexplicably attri- 
bute to the District Court, that ultimate 
recovery amounts to $69.3 (3 x $23.1) 
million (they ignore the lower end of the 
scale which they themselves established). 
On this basis they calculated that the 
$10 million settlement offer amounted to 
only twelve percent [sic] of the $69.3 
million potential recovery. 


ignoring for the moment their 
use of only the top portion of the recov- 
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cry range, we find that their position 
trrns on the question of whether treble 
damages ought to be used to calculate 
the potential Hability. Appellants argue 
that trebling is compelled by the puni- 
tive provisions of the federal antitrust 
The only authority which they 
have submitted on this issue is a recent 
unreported memorandum opinion of the 
United States District Court for the 
Fastern District of Illinois which holds 
that trebling of the base range is neces- 
sary because without it: 
|'Tjhe defendants would retain a sub- 
stantial portion of any illegal gains 
rather than be penalized for their vio- 
lations of the antitrust laws as Con- 
ness clearly intended by its provision 
for treble damages. 
Minois v. J. S. Peterson Coal Co., Civil 
Action No, 71-C-2548, (E.D.II. May 29, 
1973). 


Waws. 


The Eastern District of Ilinois, in turn, 
cited no authority for its position but 
rather relied exclusively on the observa- 
tion that: 


There is nothing in the language or 
the history of the antitrust Jaws 
which suggests that single recovery of 
the damages sustained by victims of 
antitrust violations who file claims is 
the proper measure of their recovery. 
The provision for treble damages is 
obviously contrary to such a conclu- 
sion. 
Id. 


While it is true that treble damages 
ave extracted from a defendant who ulti- 
mately loses a civil antitrust suit on the 
merits, there are strong reasons why 
trebling is improper when computing a 
base recovery figure which will be used 
to measure the adequacy of a settlement 
offer. First, the vast majority of courts 
which have approved settlements in this 
type of case, even though they may not 
have explicitly addressed the issue, have 
given their approval to settlements 


which are traditionally based on an esti- 
mate of single damages only. See Hal- 
per, The Unsettling Problems of Settle- 
ment in Antitrust Damage Cases, 32 


ABA Section of Antitrust Law 98 
(1966); Alioto, The Economics of a 
Treble Damage Case, 32 ABA Section of 
Antitrust Law 87 (1966). Second, to 
argue that treble damages ought to be 
considered in a calculation of a base re- 
covery range is to distort the entire the- 
oretical foundation which underlies the 
settlement process. It requires defend- 
ants to admit their guilt for the purpose 
of settlement negotiations. One of the 
underlying premises on which such ne- 
gotiations are based, however, is that 
defendants never have to concede their 
~ guilt. They can protest their innocence 
of any wrongdoing and assert that they 
are settling for purely pragmatic busi- 
ness reasons. To require treble dam- 
ages to be considered as part of the com- 
putation of the base liability figure 
would force defendants automatically to 
concede guilt at the outset of negotia- 
tions. Such a concession would upset 
the delicate settlement balance by giving 
too great an advantage to the claimants 
—an advantage that is not required by 
the antitrust laws and one which might 
well hinder the highly favored practice 
of settlement. 

In addition to their claim that the 
twelve percent recovery was unjust as a 
matter of law, appellants allege that the 
District Court substantially underesti- 
mated the ultimate recovery figure. 
They claim that ultimate recovery could 
well amount to $170 million— almost 
eight times the maximum recovery cal- 
culated by the Court, and more than sev- 
enteen times the Court's minimum re- 
covery estimate. There is no foundation 
for such claims. 


Appellants first allege that the 
vase recovery figure was substantially 
understated because it did not include 
any provision for the claimants’ legal 
expenses. Appellants are not asking 
that reasonable legal expenses for serv- 
ices actually rendered by their attorneys 


Appellants judge that legal fees could ren- 
sonably amount to ten or fifteen percent of 
the liability. If linbility amounts to $69 mil- 
lion, as it would if treble damages were con- 
aidered, then  reusonable attorneys’ fees 


5. 
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be added to whatever settlement figure 
is finally agreed upon. Such a request 
would fly directly into the face of clear 
authority which holds that plaintiffs and 
not defendants are responsible for pay- 
ing the fees of plaintiffs’ attorneys. 
See Philadelphia v. Chas. Pfizer & Co., 
Inc., 345 F.Supp. 454 (S.D.N.Y.1972) ; 
Norman v. McKee, supra. 


Rather, appellants are asserting 
that the District Court was compelled to 
inflate its estimate of ultimate possible 
recovery by adding to it the attorney’s 
fees authorized by Section 4 of the Clay- 
ton Act to plaintiffs who are victorious 
on the merits—a factor which would in- 
crease the potential recovery by as much 
as $10 million. 

This claim must fail for the 
same reasons that dispose of appellants’ 
treble damage argument. The provision 
for recovery of attorneys’ fees contained 
in Section 4 of the Clayton Act is de- 
pendent upon recovery of a judgment. 
Decorative Stone Co. v. Building Trades 
Council, 23 F.24 426, 428 (2d Cir.), cert. 
denied, 277 U.S. 594, 48 S.Ct. 530, 72 L. 
Ed. 1005 (1928); Alden-Rochelle, Inc. v. 
American Society of Composers, Authors 
and Publishers, 80 F.Supp. 888 (S.D.N. 
Y. 1948). See also Trans World Airlines, 
Inc. v. Hughes, 312 F.Supp. 478, 483 

(S.D.N.Y.1970), modified, 449 F.2d 51 
(2d Cir. 1971), reversed on other 
grounds, 405 U.S. 915, 92 S.Ct. 960, 30 
L.Ed.2d 785 (1972). Here, plaintiffs 
have settled in order to avoid the consid- 
erable risk that they would not be able 
to recover at all. There can be no war- 
rant for urging that in such circum- 
stances the court is required to add on 
the attorneys’ fees that would accrue to 
plaintiffs only if they were suc’ “ssful in 
litigating these actions. To do so would 
be tantamount to a judicial assumption 
that settlement negotiations were predi- 
cated on defendants’ admission of guilt. 
Such an assumption is contrary to the 


might amount to as much as $10 million if 
vietory on the merits were ultimately ob- 
tained, This would bring the base recovery 
figure to approximately $80 million. 
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basic principles which underlie s«ttle- 
ments. 

The final portion of appellants’ attack 
on the District Court's computations is 
the most extreme of all. They contend 
that the 11% years from April 13, 1957, 
to July 11, 1968, were erroneously de- 
nominated as the “settlement period.” 
The true settlement period, according to 
appellants, should have also covered the 
“tacit. conspiracy” era from 1947 to 
1953. Once this is done, they calculate 
that an additiona: $90 million should 
have been added to the potential recov- 
ery figure,® so that the total cumulative 
ultimate recovery of plaintiffs, assuming 
complete victory on the merits, would be 
in the neighborhood of $170 million, of 
which the $10 million settlement is be- 
tween five and six percent. 


This claim is rooted in the govern- 
ment enforcement action which found 
that, for the period between 1947 and 
1953, defendants Grinnell and Holmes 
unlawfully conspired to commit anti- 
competitive acts with defendant ADT 
while they were unaffiliated companies 
and ostensible competitors acting under 
conditions of free and open competition. 
The lower court considered the possibili- 
ty of an extension of the settlement pe- 
riod based on this “fraudulent conceal- 
ment” theory and dismissed it, inter 
alia, because ‘the relationship between 
the defendants [as affiliated companies] 
was public and common knowledge for a 
long time.” Detroit v. Grinnell Corp., 
supra, 356 F.Supp. at 1387. 


In order to establish fraudulent 
concealment, a claimant must show: (1) 
that defendants concealed the basic facts 
that would reveal the existence of their 
monopolistic behavior, and (2) that 


6. Total billings during this period amounted 
to $400 million. Seven percent of that fig- 
ure is $28 million, which trebled equals $84 
million. If a hypothetical attorney's fee of 
$6 million is added to this amount, the $90 
million figure can be obtained. 


7. (b) Whenever any civil or criminal pro- 
ceeding is instituted by the United States 
to prevent, restrain, or punish violations 
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plaintiffs were ignorant of those facts 
through no fault of their own. See 
Moviccolor Ltd. v. Eastman Kodak Com- 
pany, 28% F.2d 80, 87 (2d Cir.), cert. de- 
nied, 368 U.S. 821, 82 S.Ct. 39, 7 L.Ed. 
2d 26 (1961). See also Baker v. F. & F. 
Investment Company, 420 F.2d 1191 
(7th Cir.), cert. denied, 400 U.S. 821, 91 
S.Ct. 42, 27 L.Ed.2d 49 (1970). 


Because the statute of limita- 
tions in private antitrust suits generally 
cuts off claims that arise more than 
four years before the inception of the 
government enforcement action which 
tolls that statute until one year after the 
conclusion of such action,” plaintiffs 
would have been required to present 
their proof of fraudulent concealment to 
recover any claims for the period be- 
fore April 13, 1957 (the government's 
action having been filed on April 13, 
1961). Moviecolor Ltd. v. Eastman Ko- 
dak Company, supra. If such surrepti- 
tious anticompetitive behavior could be 
demonstrated, the statute of limitations 
could be extended beyond its typical four 
year reach to the date when the conceal- 
ment begar:. Like the institution of the 
government action, fraudulent conceal- 
ment tolls the four year statute of limi- 
tations. 


The operation of the “govern- 
ment toll” means that the earliest date 
to which this suit can be extended is 
April 13, 1957, four years before the 
commencement of the government en- 
forcement action which tolls the statute 
under Section 5(b) of the Clayton Act. 
15 U.S.C. § 16(b) (1970). One may 
tack the government toll on to the one 
arising from fraudulent concealment 
only if the acts of fraudulent conceal- 
ment continued into or beyond the earli- 


of any of the antitrust laws, but not in- 
eluding an action under section 15(a) of 
this title, the running of the statute of 
limitations in respect of every private 
right of action arising under said laws and 
based in whole or in part on any matter 
complained of in said proceeding shall be 
suspended during the pendency thereof 
and for one year thereafter ep 
15 U.S.C. § 16(b) (1970). 
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est day for which recovery could be gence. Laundry Equipment Sales Corp. 

sought due to the government toll—in v. Borg-Warner Corp., 334 F.2d 7188 (7th 

this case, April 13, 1957. Cir. 1964); Moviecolor Ltd. v. Eastman 

Kodak Co., supra; Starview Outdoor 

Appellants argue that defend- Theatre, Inc. v- Paramount Film Dis- 

ants were engaged in acts of fraudulent ¢,iputing Corp., 254 F.Supp. 855 (N.D. 
concealment between 1947, whee defend- 111.1966). See also Dawson, Undiscov- 
sane Holses and ADT oseoinagee termi- gored Fraud and Statutes of Limitation, 
nated their unlawful written agreement 9) Mich.L.Rev. 591 (1933); Dawson, 
of 1906 which divided business, market fraudulent Concealment and Statutes of 
areas and customers, and 1953, whet the Limitations, 31 Mich.L.Rev. 875 (1933). 
continued affiliation between defendants Appellants have not even attempted to 
— public siaanioets through exten- make such a showing. Their sole com- 
mye cere Pere publicity which resulted plaint is that appellees have not proven 
from Grin nell’s acquisition of ADT and that each of the claimants had actual or 
the Justice Department's INGUIET into constructive knowledge of the fraudulent 
that acquisition. However, if the fraud- goncealment. However, the burden of 
ulent concealment ended in 1953, then proof is upon appellants and not upon 
the cause of action for that period may appellees. Needless to say, they have 
o eeret fe have eae ay that year. neither carried nor attempted to carry 
. calgon oo ye this = can this burden. In their reply brief, appel- 
e extended 18 Apr 1 ig 1957. vious- ants reverse their field and argue that 
ly, under these conditions, there Ls a the fraudulent concealment may well 
unbridgeable gap between 1953 and 1957 pave continued after 1953. They ex- 
and even if fraudulent concealment oc- claim with some indignation that “‘there 
curred during the 1947-53 period, suit is not an iota of evidence and none is 
“ eee io occurred at that time cited by defendants to support their bold 
— e fruitless. assertion that the ‘concealment ended’ in 
1953.” Appellants’ Reply Brief, at 8. 


Appellants correctly point 
(Emphasis supplied). This indignation 


out that when an antitrust cause of ac- 
tion is concealed, the statute of limita- is ironic in light of the fact that the 
tions does not begin to run when the consignment of the fraudulent conceal- 
concealment ends, but rather when the ment to the 1947-53 period was original- 
plaintiff either acquires actual knowl- ly the work of the appellants and was 
edge of the facts that comprise his cause simply assumed to be correct by the ap- 
of action or should have acquired such pellees for the sake of argument. Once 
“ knowledge through the exercise of rea- again, appellants appear to be shifting 
sonable diligence after being apprised of to and fro in an attempt to conceal the 
sufficient facts to put him on notice. flaws in their position. Since no appel- 
Tracerlab, Inc. v. Industrial Nucleonics lant has ever tendered any proof to the 
Corp., 313 F.2d 97 (ist Cir. 1963); effect that fraudulent concealment per- 
Crummer Co. v. Du Pont, 255 F.2d 425 sisted after 1953, that issue must be 
(5th Cir.), cert. denied, 358 U.S. 884, 79 considered as settled in favor of appel- 
$.Ct. 119, 3 L.Ed.2d 113 (1958). Once ees. 
it appears that the statute of limitations The conclusion is inescapable that the 
has run, the plaintiff must sustain the base liability figure against which the 
burden of showing not merely that he District Court measured the settlement 
failed to discover his cause of action offer was in all respects an adequate 
prior to the running of the statute of and fair figure. 
limitations, but also that he exercised Appellants can muster no other argu- 
due diligence and that some affirmative ments to support their contention that 
act of fraudulent concealment frustrated the settlement offer was legally inade- 
discovery notwithstanding such dili- quate. We, therefore, hold that the Dis- 
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trict Court’s approval was justified and 
proper. 
Any claim by appellants that 
the settlement offer is grossly and un- 
reasonably inadequate is belied by the 
fact that, from all appearances, the vast 
preponderance of the class members will- 
ingly approved the offer. Only twenty 
objectors appeared from the group of 
14,156 claimants. The total billings of 
the objectors consisted of approximately 
$270,000 during the settlement period or 
approximately one half of one percent of 
the billings of all claimants. One hun- 
dred and fifty attorneys entered appear- 
ances for class members who filed 
claims; only five of these attorneys ob- 
jected to the settlement in the court be- 
low; only one law firm pursued its 
objection to this Court. General approv- 
al of the terms of the settlement is fur- 
ther indicated by the fact that a number 
of plaintiffs in the individual subscriber 
non-class actions have decided to partici- 
pate in it. Plaintiffs in only thirty-nine 
of the eighty-four individual cases have 
decided not to participate and their cas- 
es remain pending. 


The favorable reception of the settle- 
ment offer at the hands of both plain- 
tiffs and the individual attorneys who 
had little or nothing to do with the ne- 
gotiation of the settlement is strong evi- 
dence that the District Court not only 
failed to abuse its discretion in approv- 
ing the settlement put fulfilled its obli- 
gation in exemplary fashion. 


II. 


Appellants next argue that irrespec- 
tive of the adequacy of the settlement 


offer, the District Court erred when it 
refused to permit an additional eviden- 
tiary hearing on the propriety of the set- 
They ask, at the very least, 
that this Court reverse and remand the 
cases with instructions to the lower 
court to afford them the opportunity to 
develop, through discovery, facts which 
might be germane to the propriety of the 


tlement. 


settlement. 
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The rule in this Circuit pro- 
vides that an approval of a class action 
settlement offer by a Jower court must 
be overturned if that court acted “with- 
out [knowledge of] sufficient facts con- 
cerning the claim” or if it “failed to al- 
low objectors to develop on the record 
facts going to the propriety of the set- 
tlement.” Newman v. Stein, supra, 464 
F.2d at 692. Yet this directive must be 
read with the perspective provided by 
Young v. Katz, 447 F.2d 431 (5th Cir. 
1971) which held that: 


It is not necessary in order to deter- 
mine whether an agreement of settle- 
ment and compromise shall be ap- 
proved that the court try the case 
which is before it for scttlement 
eh eles Such procedure would 
emasculate the very purpose for which 
settlements are made. The court is on- 
ly called upon to consider and weigh 
the nature of the claim, the possible 
defenses, the situation of the parties, 
and the exercise of business judgment 
in determining whether the proposed 
settlement is reasonable [citing Neu- 
wirth v. Allen, 338 F.2d 2 (2d Cir. 
1964) }. 
447 F.2d at 433. 
See also In re Riggi Brothers Co., 42 F. 
2d 174, 176 (2d Cir.), cert. denied sub 
nom., Wood & Selick, Inc. v. Todd, 282 
U.S. 881, 51 S.Ct. 85, 75 L.Ed. 777 
(1930). When a District Court exercis- 
es its authority in approving a settle- 
ment offer, it must give comprehensive 
consideration to all relevant factors and 
yet the settlement hearing must not be 
turned into a trial or a rehearsal of the 
trial. See also West Virginia v. Chas. 
Pfizer & Co., supra, 314 F.Supp., at 741, 
440 F.2d at 1085-1086. The Court must 
eschew any rubber stamp approval in fa- 
vor of an independent evaluation, yet, at 
the same time, it must stop short of the 
detailed and thorough investigation that 
it would undertake if it were actually 
trying the case. 


The question becomes whether 
or not the District Court had before it 


ee <n 
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sufficient facts intelligently to approve 
the settlement offer. If it did, then 
there is no reason to hold an additional 
hearing on the settlement or to give ap- 
pellants authority to renew discovery. 
There is no doubt that it did. The 
Court specifically considered: (1) the 
complexity, expense and likely duration 
of the litigation, Detroit v. Grinnell 
Corp., supra, 356 F.Supp. at 1388-1389; 
(2) the reaction of the class to the set- 
tlement, Jd. at 1385-1386; (3) the stage 
of the proceedings and the amount of 
discovery completed, Id. at 1386; (4) 
the risks of establishing liability, Jd. at 
1388; (5) the risks of establishing dam- 
ages, Id.; (6) the risks of maintaining 
the class action through the trial, Jd. at 
1389-1390; (7) the ability of the de- 
fendants to withstand a greater judg- 
ment, Jd at 1389; (8) the range of rea- 
sonableness of the settlement fund in 
light of the best possible recovery, Id. at 
1387; (9) the range of reasonableness 
of the settlement fund to a possible re- 
" covery in light of all the attendant risks 
of litigation, /d. at 1385 


Appellants argue that the hearing 
which did precede the court's approval 
mocked justice because they were not 
given any authority of discovery from 
which they could fashion an effective 
presentation. More specifically, the 
objectors argue that, as a result of their 
inability to make additional demands for 
defendants’ records, the District Court 
at no time considered the type of eco- 
nomic data which they declare to be in- 
dispensable to any competent judicial 
evaluation of a settlement offer. To 
support their claim, the objectors cite 


8. The inventory of the depository includes 
documents produced to the government, dep- 
ositions taken in the government case, the 
entire record in the government case, docu- 
ments produced by and depositions of de- 
fendanty taken in the Philadelphia actions, 
as well an hundreds of thousands of addi- 
tional documents demanied pursuant to Rule 
94 by the plaintiffn in these cases. In addi- 
tion many documents produced by the dis- 
covery procedures in the fostant cases were 
placed in the depository. Theve documents 
include muny spreadsheety of painstukingly 


the Manual For Complex Litigation 
which provides that: 
Particularly in civil antitrust class ac- 
tions in which settlements are pro- 
‘posed is the need of the court for reli- 
able economic data great. In the ab- 
sence of reliable economic data con- 
cerning the damage suffered by each 
class and subclass as a result of the 
alleged illegal conduct, a rational de- 
termination of what is fair and rea- 
sonable cannot be made. 
Manual For Complex Litigation § 1.46 
(1973). 
The general request by appellants for 
economic information focuses on “data 
showing class damages” and asks the de- 
fendants to supply: a comparison in sev- 
eral other areas of the nation of the dif- 
ferences between defendants’ prices and 
the lower prices of their admittedly pe- 
ripheral competitors; the number of de- 
fendants’ competitors; the nature and 
extent of their competition; and the 
sizeable barriers to new entry in the in- 
dustry. What the appellants really seem 
to be asking for is the right to begin 
discovery from first principles. The 
record discloses that a great deal, if not 
all, of this information already exists in 
the depository and could have come to 
the attention of appellants’ counsel if he 
had expended the necessary effort. i 


Appellant's _ claim that there was a 
need for further discovery to develop the 
facts falls flat in view of the extensive 
evidentiary base already available at the 
document depository.* The objectors 
asked the Court below to allow them to 
conduct discovery and to subpoena wit- 
nesses for the settlement hearing. 


assembled transaction data and calculations 
requested by plaintiffs to support damage 
theories they planned to asfert. One an- 
awer by one defendant alone contains hun- 
dreds of thousands of statistics on transac- 
tions with subscriber plaintiffs. In addition, 
the documents produced by defendant ADT 
include the most detailed financial data (e. 
g., full revenue and cost analyses for each of 
{ts approximutely 125 central stations) and 
more than 50,000 competition reports detail- 
ing the significant competitive fucturs perti- 
nent to individual bids and transactions. 
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Counsel for appellants candidly idmitted 
below, however, that he had not even 
read the record in the government en- 
forcement action, nor had he spent much 
time in the document depository.” Rath- 
er, he remarked that it was not his duty 
to investigate the material that had al- 
ready been produced. He claims that since 
the proponents of the settlement have the 
burden of justifying ii to the satisfac- 
tion of the trial court, it remains their 
duty to produce docume ts und other ev- 
idence to substar.tiate the offer. He ap- 
parently feels that he may sit back and 
request the production of documents 
that have already been produced -docu- 
ments with which he may be unfamiliar 
simply because he entered the litigation 
when it was already in an advanced 
stage. 


In general the position taken 
by the objectors is that by merely ob- 
jecting, they are entitled to stop the set- 
tlement in its tracks, without demon- 
strating any factual basis for their 
objections, and to force the parties to 
expend large amounts of time, money 
and effort to answer their rhetc rical 
questions, notwithstanding the copious 
discovery available from years of prior 
litigation and extensive pre-trial pro- 
ceedings. To allow the objectors to dis- 
rupt the settlement on the basis of noth- 
ing more than their unsupported suppo- 
sitions would completely thwart the set- 
tlement process. On their theory no 
class action would ever be settled, so 
long as there was at least a single law- 
yer around who would like to replace 
counsel for the class and start the case 
anew. To permit the objectors to ma- 
nipulate the distribution of the burden 
of proof to achieve such an end would be 
to permit too much. Although the par- 
ties reaching the settlement have the ob- 


9. “The Court: How many days were you 
there (at the depository) ? 

Mr. Kronfeld: We must have been at the 
depository at least four days. 

The Court: What do you think you are 
going to get out of the depository in four 
days? The people in Chicago were there 
for three weeks, an individual plaintiff. 
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ligation to support their conclusion to 
the satisfaction of the District Court, 
once they have done so, they are not un- 
der any recurring obligation to take up 
their burden again and again ad infini- 
tum unless the objectors have made a 
clear and specific showing that vital ma- 
terial was ignored by the District Court. 
There is no need for the District Court 
to hold an additional evidentiary hearing 
on the propriety of the settlement. Its 
conclusion appears to have been reached 
only after a thorough investigation of 
all relevant facts. 


HI. 


The District Court reserved 
judyiment as to whether a class action 
Gaght to be permitted under the circum- 
stances when the parties indicated that 
such a suspension of judgment would aid 
their settlement efforts. The settlement 
itsclf assumed the existence of a proper 
class under Rule 23, and for the purpose 
of approving the settlement, the District 
Court acquiesced in that assumption. 
The objectors’ third assertion of error 
focuses on the fact that the District 
Court approved the class action urged by 
plaintiffs for the purpose of settlement 
only. 

It is difficult to pinpoint the direction 
of this particular allegation. On the one 
hand, appellants seem to be saying that 
the fact that the District Court assumed 
the existence of a viable class for the 
purposes of settlement and refused to 
make the same legal finding for all oth- 
er purposes was legal error sufficient in 
and of itself to void the settlement 
agreement-——even though we are never 
told exactly why this is so.. On the oth- 
er hand, they seem to argue that because 
the District Court found a viable class 
for the purpose of settlement it was le- 


Have you gone through the government 
records from stem to stern? 

Mr. Kronfeld: I have not, your Honor, 
but I have read the opinions of the courts 
and I have reed some of the deposition 
testimony, and I have read some ef the 
exhibits in the Government case . i 

Appendix. Vol. I, at 561. 
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gally compelled to make a formal holding 
along the same lines that would be bind- 
ing on all aspects of the litigation. The 
value of this latter argument to the 
objectors is somewhat remote. Suppos- 
edly, if such a formal holding were com- 
pelled, that holding would significantly 
reduce the contingencies of litigation as 
far as the plaintiffs were concerned. 
Their chances of ultimate victory on the 
merits would thereby be strengthened 
and they would, therefore, be entitled to 
a larger fraction of the ultimate recov- 
ery figure. Even if the objectors’ rea- 
soning on this issue were flawless, the 
extent to which such a conclusion would 
affect the propriety of the $10 million 
settlement is problematic at best. For- 
tunately, we are not to reach these 
heights of abstraction because we reject 
the initial premise of the argument. 

The foundation of the objectors’ claim 
can be found in the Manual For Com- 
plex Litigation (1973) which, in § 1.46, 
provides that: 

Care should be taken to avoid undesir- 

able, premature, unauthorized settle- 

ment negotiations in class actions. 

Before any settlement negotiations oc- 

cur, there should be a [formal] class 

action determination. Thereafter, all 
settlement negotiations on behalf of 
the class should be conducted by coun- 
sel representing the class in litigation. 
The Board of Editors that made this 
recommendation was influenced by many 
factors. Chief among these elements 
was the danger, recognized by the Third 
Circuit in Ace Heating & Plumbing Co., 
Inc, v. Crane Co., supra, that anyone 

who unofficially represents the class 

during settlement negotiations may be 

under, strong pressure to conform to 
the defendants’ wishes. This is so be- 


10. Among the additional reasons stated by 
the Editorial Board are the following + 
(1) Rute 23 (of the Federal Rules of 
Civil Procedure] does not authorize the 
formation of tentative classes for the pur- 
poxe of settlement. 
(2) There can be no assurince that the 
class members will be adequately repee- 
sented in settlement negotintions until the 
495 F.26—30 


cause such an individual, lacking offi- 
cial status, knows that a negotiating 
defendant may not like his ‘attitude’ 
and may try to reach a settlement 
with another member of the class. 
a The attorneys’ fees and 
prestige attendant upon probable ap- 
pointment as class representative are 
the rewards for the attorney who bar- 
gains successfully with the defend- 
ants. 


453 F.2d at 33. 

The settlement in the case at hand 
was not negotiated in the early stages of 
the dispute. Here, all the parties had 
been able to assess the risks of success 
after almost four years of litigation. 
Similarly, the possibilities of internecine 
conflict were also neutralized by the fact 
that those national class representatives 
who had filed suit within the limitations 
period were all represented by the same 
counsel. No other representative sur- 
faced until after the settlement agree- 
ment was reached and widely publicized. 
Thus, this is not a situation, such as 
that involved in Ace Heating & Plumb- 
ing Co., Ine, v. Crane Co., supra, where 
several different counsel were vying for 
recognition as class representatives; nor 
was it a case in which defendants were 
in any position to play one would-be rep- 
resentative off against the other. There 
is no allegation that the settlement con- 
flicted with or was adverse to any elas: 
members’ interest. The major concern 
of the Manual For Complex Litigation’s 
recommendation against conditional ap- 
proval of a viable class is absent in this 
case. 

It is true that there were other, addi- 
tional motivations behind the recommen- 
dation of the Board of Editors which 
proposed the Manual.'® All of these rea- 


findings which are conditions precedent to 
the formation of the class are made by 
the court after an opportunity for ao evi- 
dentiury hearing. 

(3). It will be impossible to deter- 
mine the amount of moncy 
which will be payable to each member of 
the claw. This information would seem 
to be essential to imunuking any rutional 
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sons expressed in various ways, the 
Manual’s dissatisfaction with the type of 
settlement which rested on a tentative 
acceptance of the class designation and 
was then ultimately forced upon the al- 
leged class with an ultimatum that pre- 
vented any effective challenve to the set- 
tlement by simply giving class members 
the choice of accepting its benefits or 
litigating individually, The instant set- 
tlement contained no such harsh direc- 
tive. Instead, it provided for notice of a 
hearing and an opportunity to challenge 
the fairness or any other aspect of the 
proposed settlement. 


To whatever minimal extent the action 
of the District Court violated the provi- 
sions of the Manual For Complex Litiga- 
tion, it did so by applying the law in 
this Circuit. See West Virginia v. Chas. 
Pfizer & Co., supra; Ace Heating & 
Plumbing Co. v. Crane Co., supra. See 
also Philadelphia Electric Co. v. Anacon- 
da American Brass Co., 275 F.Supp. 146 
(E.D.Pa.1967) ; Lindy Brothers Build- 
ers, Inc. v. American Radiator & Stand- 
ard Sanitary Corp., 341 F.Supp. 1077 
(E.D.Pa.1972), rev'd on other grounds, 
487 F.2d 161 (3d Cir. 1973); TA 
Wright & Miller, Federal Practice and 
Procedure § 1797 (1972). It must also 
be remembered that these recommenda- 
tions were not meant to be intractable 
rules. If they were applied blindly and 
without an appreciation of their implicit 
limitations in given circumstances, they 


choice whether to remain in the class and 
to accept the benefits of the settlement or 
to opt out. 

(4) ig ny, there cannot be a fair recog- 
nition in settlement negotiations of the po- 
tential liability of the party or parties op- 
posing the class and the potential damages 
that inight be recovered by the class, 

(5) Formation of such a class preempts 
determination of whether the claim for Fre- 
lief should be litigated for the members of 
the class or should be the subject of fur- 
ther pretrial preparation with a view to- 
ward xecuring a better settlement or 4 
trial on the merits Leen 

(6) The formation of the tentative class 
for the purpose of settlement denies to 
the class member the choice contemplated 
by the amended Rule 23 to become & 
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might well jeopardize the right of many 
plaintiffs to recovery and even invite the 
likelihood that certain class action suits 
might never be settled at all. 


IV. 


Finally, the objectors have 
arjued that the District Court was per- 
syaded in its decision to approve the set- 
tlenent by considerations which both 
lacked evidentiary support and were im- 
properly entertained and which, there- 
fore, constitute grounds for reversal. 
They urge two specific contentions: (1) 
that in approving the settlement offer 
the District Court improperly concluded 
that it seemed likely that the defendants 
would be financially incapable of paying 
a larger judgment, Detroit v. Grinnell 
Corp.. supra, 356 F.Supp. at 1389 and, 
(2) that in approving the settlement of- 
fer, the District Court was impermissi- 
bly influenced by the likely burden on 
the judicial system that would accrue if 
settlement of this class action could not 
be obtained, Id. at 1388 -1389. 


Appellants point out that the District 
Court only addressed the financial capa- 
bilities of defendants AF¥é. and Holmes 
and did not consider the financial status 
of either Grinnell or ADT, the two larg- 
er defendants. According to the appel- 
lants, the lack of a complete inquiry is 
inexplicable in light of the fact that the 
liability of the defendants here is both 
joint and several. See Sabre Shipping 


member of the proposed class for the pur- 
pose of litigation with adequate represen- 
tation as a member of the litigating class. 
(7) Formation of such a class denies to a 
member of the class the right to appear ip 
the action as a party and to maintain the 
position of a litigating party. 

(8) Formation of such a class results in a 
jong delay in preparation of the case for 
trial of those parties who desire to litigate 
their claims for relief. 

(9) In the absence of reusonable discovery 
conducted on an adversary basis by coun- 
sel representing the class, it is impossible 
to determine whether the proposed settle- 
ment has any relation to the economic 


facts of life relevant to the case. 
Manual For Complex Litigation, 
(1973). 


§ 146 


v. American President Lines, Ltd., 298 
F.Supp. 1339 (S.D.N.Y.1969). More- 
over, they argue, even if all four plain- 
tiffs could be show. to be impecunious, 
consideration of that fact was not legal- 
ly permissible. 


Appellants have cited no au- 
thority for the proposition that the de- 
fendants’ ability to pay is an improper 
consideration when approving a settle- 
ment offer. Likewise, we are unable to 
find any such authority. Common sense 
seems to dictate the necessity, to say 
nothing of the propriety, of such a con- 
sideration. In fact, all available author- 
ity defies appellants’ analysis. Accord- 
ing to the United States Supreme Court: 
“Further, the judge should form an edu- 
cated estimate of the complexity, ex- 
pense and likely duration of such litiga- 
tion, the possible difficulties of collect- 
ing on any judgment which might be ob- 
tained, and all other factors relevant to 
a full and fair assessment of the wisdom 
of the proposed compromise.” Protec- 
tive Committee v. Anderson, supra, 390 
USS. at 424-425, 88 S.Ct. at 1163. (Em- 
phasis supplied.) 


Although it is true that the District 
Court did not specifically find that 
Grinnell and ADT could not bear more 
than their portion of the settlement, it 
is obvious that these companies too have 
their financial limits, particularly in 
light of the fact that in addition to this 
$10 million settlement, defendants have 
paid $12 million to competitors and still 
have additional cases to defend. 


Appellants scoff at the fact that the 
District Court was persuaded to some 
degree to approve the settlement offer 
because if settlement could not be 
reached, the 14,156 claims filed for the 
settlement period “[ would have to be in- 
dividually tried, requiring] about 14,000 
trial hours on the damage claims alone 
’ or about 11 years” and possi- 
bly “several judges and juries” so that a 
“huge amount of judicial time of any 
single judge and his court personnel 
would be devoted to the matter.” De- 
troit v. Grinnell Corp., supra, 356 F. 
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Supp. at 1388-1389. They assert that 
no authority exists which in any way 
suggests that burden on the judicial sys- 
tem is a factor to be considered in justi- 
fying judicial approval of a class action 
settlement. Furthermore, they argue 
that: “The judicial system exists to dis- 
pense justice regardless of the burden * 
that may be thrust upon it. And justice 
implies equal treatment of all litigants 
—not lesser treatment of those whose 
causes involve more of a burden on the 
judicial system than those of others.” 
Appellants’ Brief, at 47. 


Appellants express an admirable senti- 
ment, but until the day of unlimited ju- 
dicial resources dawns, the fact will re- 
main that each hour of judicial effort 
that is expended on the claim of one 
plaintiff will mean that fewer hours will 
be available for all others. Thus, the 
consideration of “judicial burden” does 
not really amount to a weighing of ‘he 
interests of the courts against those ef 
the plaintiffs, but rather it is a wei, h- 
ing of the bona fide interests of these 
plaintiffs against the interests of an 
others who are pursuing just causes of 
action. Likewise, even if the judicial 
system would undertake the herculean 
task which the objectors claim is their 
right to impose, they offer no proof that 
any judgment that would be reached 
eleven years hence would be sufficiently 
large, when discounted, to reward the 
class members for their patience. 


The appellants sense the inconsistency 
of their argument when they conclude 
by assuring this Court that the trial, 
when it took place, would not be as un- 
wieldy as the District court portends. 

(T]he lower court clearly exaggerated 

the burden on the judicial system if 

these actions were tried on the merits. 

As this Court and the Judicial Panel 

have recognized, class action damage 

trials must be streamlined to permit 
recovery on the basis of statistical and 
other economic data. 

Appellants’ Brief, at 48. 

Since there are few reported cases of 

class actions of this magnitude being lit- 
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igated all the way to final judyment on 
the individual class claims, it is not clear 
exactly how the trial could possibly be 
handled. Admittedly, the proof of dam- 
ages in this type of case need not be 
made with precision and exactitude. 
See Zenith Radio Corp. v. Hazcltine Re- 
search, Inc., 395 U.S. 100, 89 S.Ct. 1562, 
23 L.Ed.2d 129 (1969); Story Parch- 
ment Co. v. Paterson Parchment Paper 
Co., 282 U.S. 555, 51 S.Ct. 248, 75 L.Ed. 
544 (1931); Eastman Kodak Co. v. 
Southern Photo iMaterials Co., 273 U.S. 
359, 47 S.Ct. 400, 71 L.Ed. 684 (1927). 
Nevertheless, any suggestion that the al- 
ternative to the settlement of these ac- 
tions is a relatively simple, quickly cxpe- 
dited, clearly defined pathway is both il- 
lusory and naive. On the contrary, it is 
obvious that litigating these cases to 
completion would take years. the real 
questions being how many years, at 
what cost, and with what result? 

The evaluation of a proposed settle- 
ment requires an amalgam of delicate 
balancing, «gross approximations and 
rough justice. Saylor v. Lindsley, 456 
F.2d 896, 904 (2d Cir. 1972). The Dis- 
trict Court has given us much more in 
this case. 


A perusal of the District Court’s opin- 
jon reveals without question that it was 
fully aware of the proper standards of 
settlement evaluation, that it applied 
each of those standards in its approval 
of this settlement, and that it enter- 
tained no improper considerations. Be- 
cause the District Court applied the 
proper and normal standards in evaluat- 
ing and approving the settlement offer, 
we can find no abuse of discretion on its 
part and, consequently, we affirm its de- 
cision. 


11. Petitioner had filed a request for $2.5 
inillion in fees. See Petition Of Counsel 
For The Class Representatives For Award 
Of Counsel Fees And Costs, Appendix, Vol. 
TT, at 101. 


12. Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
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THE FEE AWARD 


On December 27, 1972, the Dis- 
trict Court rendered its decision approv- 
ing the settlement and awarding attor- 
neys’ fees of $1.5 million, plus disburse- 
ments of $14,918.73, to David Berger 
and his law firm, David Berger, P.A,™! 
A second group of appellants objects to 
the $1.5 million counsel fee award made 
by the District Court. These appellants 
claim that this fee award was completely 
out of proportion to any services per- 
formed by counsel and that it reflects 
the District Court’s de facto reliance on 
the contingent fee approach, an ap- 
proach which, they submit, is impermis- 
sible in this type of case. Moreover, ap- 
pellants point out that contrary to the 
suyyestions of the Supreme Court of the 
United States and in violation of its own 
order, the District Court in this case 
awarded the fee without accepting any 
testimony, without holding an eviden- 
tiary hearing and with only the benefit 
of oral argument before it. 


Because we feel that this fee 
was excessive and displayed too much 
reliance upon the contingent fee syn- 
drome and because we feel that an evi- 
dentiary hearing was imperative in this 
case, we reverse and remand this portion 
of the District Court's judgment and di- 
rect that Court to hold such hearings, 
consistent with this opinion, to provide 
sufficient information so that a fair and 
adequate fee award may be made. 


Section 4 of the Clayton Act, 15 
U.S.C. § 15 (1970),!* which provides for 
the award of attorneys’ fees in civil an- 
titrust suits generally, does not autho- 
rize award of attorneys’ fees to a plain- 
tiff who does not recover a judgment or 


sue therefor in any district court in the 
United States in the district in which the 
defendant resides, or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustaiued, and the 
cost of suit, including reasonable attor- 
ney’s fee. 


15 U.S.C. § 15 (1970). (Emphasis supplied). 


who settles his claim with the defend- 
ant. Byram Concretanks, Inc. v. War- 
ren Concrete Products Co., 374 F.2d 649, 
651 (3d Cir. 1967). Similarly, Rule 23 
of the Federal Rules of Civil Procedure 
has no fee provision. The only basis for 
awarding an attorney's fee in such cases 
is the equitable fund theory doctrine, 
which may be used to “make fair and 
just allowances for expenses and counsel 
fees to [those] parties promoting litiga- 
tion. . . .” Trustees v. Greenough, 
105 U.S. 527, 536, 26 L.Ed. 1157 (1881). 
“Allowance of such costs in appropriate 
situations” has been called “part of the 
historic equity jurisdiction of the feder- 
al courts.” Sprague v. Ticonic National 
Bank, 307 U.S. 161, 164, 59 S.Ct. 777, 
779, 83 L.Ed. 1184 (1938). See also 
Mills v. Blectric Auto-Lite Co., 396 U.S. 
375, 391-392, 90 S.Ct. 616, 24 L.Ed.2d 
593 (1970). Under this theory claims 
may be filed not only by a party to the 
litigation, but also by an attorney whose 
actions conferred a benefit upon a given 
group or class of Htigants. The under- 
lying principle here 1s that the members 
of the group should pay “compensation 
as was reasonable’ above and beyond 
reimbursement for out-of-pocket expense 


to the attorney representing their inter- . 


ests. Central Raijroad & Banking Co. v. 
Pettus, 113 U.S. 116, 125, 8 S.Ct. 387, 28 
L.Ed. 915 (1885). 

The practice of awarding attorneys’ 
fecs is one that has been “delicate, em- 


barrassing and disturbing” for the 
courts. Milwaukee Towne Corp. Vv. 


Loew’s Inc., 190 F.2d 561, 569 (ith Cir. 
1951), cert. denied, 942 U.S. 909, 72 S. 
Ct. 303, 96 L.Ed. 680 (1952). This em- 
barrassment is rooted in the fact that 
“the bitterest complaints [about the le- 
gal profession] from laymen {are direct- 
ed at] the windfall feces and featherbed- 
ding that lawyers have managed to per- 
petuate through their influ- 
ence with the judiciary.” Graham, 
Guest Opinion on Legal Fees: Fluffing 
the Golden Flecee, Juris Doctor, 10, 11 
(February, 1973). 

Unfortunately, there has been more 
than a little justification for the dissat- 
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isfaction of the lay community with the 
application of the equitable fund doc- 
trine under Rule 23. Criticism has been 
rampant even within the judiciary. In 
Illinois v. Harper & Row Publishers, 55 
F.R.D. 221 (N."2.111.1972), the District 
Court observed ihat: 
If Rule 23 is to be preserved against 
deserved criticism, some attempt must 
be made by the court to suit the 
award of the fees to the performance 
of the individual counsel in light of 
the size of the settlement. Otherwise, 
the attorneys who are taking advan- 
tage of class actions to obtain lucra- 
tive fees will find themselves vulnera- 
ble to the criticism expressed in the 
Italian proverb, “A lawsuit is a fruit 
tree planted in a lawyer's garden.” 
55 F.R.D., at 224. 


In a similar vein the United States Dis- 
trict Court for the Southern District of 
New York pointed out: “(I]t [the Rule 
93 class action] has resulted in minis- 
cule recoveries by its intended benefi- 
ciaries while lawyers have reaped a gold- 
en harvest of fees.” Free World For- 
eign Cars, Inc. v. Alfa Romeo, 55 F.R.D. 
26, 30 (S.D.N.Y.1972). Finally, dissent- 
ing in Eisen v. Carlisle & Jacquelin, 391 
F.2d 555 (2d Cir, 1968) (Eisen IT), then 
Chief Judge Lumbard wrote: “Obvious- 
ly the only persons to gain from a class 
suit are not the potential plaintiffs, but 
the attorneys who will represent them.” 
891 F.2d at 571. 


(Emphasis supplied). 


For the sake of their own in- 
tegrity, the integrity of the legal profes- 
sion, and the integrity of Rule 23, it is 
important that the courts should avoid 
awarding “windfall fees” and that they 
should likewise avoid every appearance 
of having done so. To this end courts 
must always heed the admonition of the 
Supreme Court in Trustees v. Green- 
ough, supra, when it advised that fee 
awards under the equitable fund doc- 
trine were proper only “if made with 
moderation and a jealous regard to the 
rights of those who are interested in the 
fund.” 105 U.S., at 536. See also We- 
woka v. Banker, 117 F.2d 839, 841 (10th 
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Cir. 1941). The award must he made 
with an eye to moderation and, if for no 
other reason but to allay suspicion, the 
court should typically take pains to allow 
a complete airing of all objrction to a 
petitioner's fee claim. 


in its . mplest terms, the pur- 

pose of the fee award is tu “compensate 
the attorney for the reasonable value of 
services benefiting the claim- 
ant.” Lindy Brothers Builders, Inc. v. 
American Radiator and Standard Suni- 
tary Corporation, <upra, 487 F.2d, at 
167. There are many parameters that 
affect the value of legal services and 
which, therefore, must be considered by 
a court in evaluating a fee request. In 
another recent antitrust case the Dis- 
trict Court which granted the instant 
fee petition enumerated those parame- 
ters. In Transworld Airlines, Inc. v. 
Hughes, 312 F.Supp. 478 (S.D.N.Y. 
1970), modified on appeal, 449 F.2d 51 
(2a Cir. 1971), rev’d on other grounds, 
409 U.S. 363, 93 S.Ct. 647, 34 L.Fd.2d 
577 (1978), the District Court adopted 
the “generally accepted factors to be 
weighed in determining a reasonable at- 
torney’s fee” from Hanover Shoe, Inc. v. 
United Shoe Machinery Corp., 245 F. 
Supp. 258 (M.D.Pa.1965), vacated on 
other grounds, 377 F.2d 776 (3d Cir. 
1967), aff'd in part and rev’d in part, 
392 U.S. 481, 88 S.Ct. 2224, 20 L.Ed.2d 
1231 (1968), viz.: 

(1) whether plaintiff's counsel had 

the benefit of a prior judgment or de- 

cree in a case brought by the Govern- 

ment, 

(2) the standing of counsel at the bar 

_-hoth counsel receiving the award 

and opposing counsel, 

(3) time and labor spent, 

(4) magnitude and complexity of the 

litigation, 

(5) responsibility undertaken, 

(6) the amount recovered, 


(7) the knowledge the court has of 
conferences, arguments that were 
presented and of work shown by the 
record to have been done by attorneys 
for the plaintiff prior to trial, 


(8) what it would be reasonuble for 
counsel to’ charge a victorious plain- 
tiff. 

312 F.Supp., at 480. 


Finally, the District Court added that 
the attorney’s “risk in litigation” is an- 
other factor to be considered. 

This conceptual amalgam is so exten- 
sive and ponderous that it is probably 
not employed in any precise way. by 
those courts espousing adherence to it. 
That fact is brought home here by the 
vpinion of the District Court which, 
while eschewing any reliance upon a per- 
centage fee approach, ostensibly applied 
these cumbersome rules but nevertheless 
concluded that the fee award ought to 
amount to $1.5 million, namely, fifteen 
percent of the settlement recovery. 

As the Third Circuit has recently 
pointed out in Lindy Bros., supra, more 
is necded than a mere listing of factors. 
Such a list, standing alone, can never 
provide meaningful guidance. 


The starting point of every fee 
award, once it is recognized that the 
court’s role in equity is to provide just 
compensation for the attorney, must be 
a calculation of the attorney’s services 
in terms of the time he has expended on 
the case. Anchoring the analysis to this 
concept is the only way of approaching 
the problem that can claim objectivity, a 
claim which is obviously vital to the 
prestige of the bar and the courts. 


No one expects a lawyer to give his 
services at bargain rates in a civil 
matter on behalf of a client who is not 
impecunious, No one expects a law- 
yer whose compensation is contingent 
upon his success tn charge, when suc- 
cessful, as little as he would charge a 
client who in advance had agreed to 
pay for his services, regardless of :uc- 
cess. Nor, particularly in complicated 
cases producing large recoveries, is it 
just to make a fee depend solely on 
ihe reasonable amount of time expend- 
ed. Yet unless time spent and skill 
displayed be used a3 a constant check 
on applications for fees there is a 
grave danger that the bar and bench 
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will be brought into disrepute, and litigation,” 1. ¢., the fact that, despite 
there will be prejudice to those whose the most vigorous and competent of ef- 
substantive interests are at stake and forts, success is never guaranteed. The 
who are unrepresented except by the greater the probability of success, of ei- 
very lawyers who are seeking compen- ther ultimate victory on the merits or of 
sation. settlement, the less. this consideration 
Cherner v. Transitron Electronic Corp., should serve to amplify the basic hourly 
fee. The tangible factors which com- 


221 F.Supp. 55, 61 (D.Mass.1963). 3 ips 
ads lus : prise the “risk 0 itigation” might be 
. Once the District Court a5- determined by asking the following 
certains the number of hours that the eng 
pangs questions: has a relevant government 
attorney and his firm spent on the case, 3: ees 
it must att t to value that ti Val action been instituted or, perhaps, even 
nF “? ene verve oe ok successfully concluded against the de- 
uation obviously requires some fairly : a : 
erg” . ; fendant; have related civil actions al- 
definite information as to the way in ery ; 
hich that ti : ai ready been instituted by others, and, 
bas 4 ° ree pane a eG are the issues novel and complex or 
oral argument, neon P c.) and bY straightforward and well worn? Thus 
whom (senior partner, junior partners determined the litigation risk factor 
or associates). Once this information is bats : : : 
btained th ‘ae toi th ae might well be translated into mathemati- 
obtaine e easies way for e court to Ga} terms. 
compute value is to multiply the number en 
of hours that each lawyer worked on the It may be argued that by minimizing 
case by the hourly amount to which at- the important role traditionally played 
torneys of like skill in the area would Y the magnitude of the recovery, inere 
typically be entitled for a given type of will be considerably less incentive for 
work on the basis of an hourly rate of the class attorney, particularly when ne- 
compensation. gotiating a settlement, to seek as high a 
‘A dosiow beginning in Jiiatnw ‘on ak recovery as possible. Conversely, it can 
torney’s services - iatink heen be complained that such a rule will en- 
air! wae tee rey a hae a courage counsel to avoid quick settle- 
ner i. pricamiors weal par ment or, indeed, any settlement, in hopes 
tion and status fourth, 25 eiate) of prolonging the proceedings and acc'l- 
Goa evens Pecan gs joint mulating billable hours. Although there 
Age wo may be some truth in these arguments, 
ee e bo we feel that their impact can be mini- 
rates a the different aaierenss mized by an intensified scrutiny on the 
j -t of the court which must 
Similarly, the court may find that the ode : _— : vet appre 
each negotiated settlement. 


reasonable rate for compensation dif- 

fers for different activities. When it sets a monetary value on @ 
Lindy Bros., supra, 487 F.2d at 167. lawyer’s services, the District Court 
: must be in possession of an enormous 


We are not under the illusion amount of information. It must know 

that a “just and adequate” fee can nec- 4, eee 

c x ; ow much each contributing lawyer de- 

essarily be ascertained by merely multi- ee 

A , s voted to each task resulting in the for- 

plying attorney § hours and typical hour- a : 

ly fees. However, we are convinced that mation of the settlement fund, it must 

this simple mathematical exercise is the eer of the billing rate properly ap- 

only legitimate starting point for analy- plied to each of these manhours; and it 

sis. It is only after such a calculation must be sensitive to those factors, tangi- 

that other, less objective factors, can be ble and intangible, which comprise the 
“risk of litigation.” 


introduced into the calculus. 
Perhaps the foremost of Because this information is so vital, 
these factors is the attorney's “risk of Rule 11B of the Local Rules of the 
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Southern District of New York provides 
that: 


Fees for attorneys or others shall not 
be paid upon the recovery or compro- 
mise in a derivative or class action on 
behalf of a corporation or class except 
as allowed by the court after a hear- 
ing upon such notice as the court may 


direct. 


And, since resolution of disputed fac- 
tual issues necessitates the hearing of 
testimony, see Ellis v. Flying Tiger Cor- 
poration, No. 71-1704 (7th Cir. October 
27, 1972) and is particularly facilitated 
by cross-examination, see Milwaukee 
Towne Corp. V. Loew’s Inc., 190 F.2d 
561, 571 (7th Cir. 1951), cert. denied, 
342 U.S. 909, 72 S.Ct. 303, 96 L.Ed. 680 
(1952), one appellate court has been 
prompted to hold that: “[Ajithough ex- 
pert opinion evidence is not required in 
awarding attorneys’ fees, where the 
facts to be weighed in light of the 
judge’s expertise are disputed, an evi- 
dentiary hearing is required. See 
Thomas v. Honeybrook Mines, Inc., 428 
F.2d 981, 988-989 (3d Cir. 1970), cert. 
denied, 401 U.S. 911, 91 S.Ct. 874, 27 L. 
Ed.2d 809 (1971).” Lindy Bros., supra, 
487 F.2d +t 169. 


The Supreme Court endorsed this 
view in cases involving the award of at- 
torneys’ fees under Section 4 of the 
Clayton Act. In Perkins v. Standard Oil 
Co., 399 U.S. 222, 90 S.Ct. 1989, 26 L. 
Ed.2d 534 (1970), the Court stated that: 
“(TJhe amount of the award for such 
services should, as a general rule, be 
fixed in the first instance by the Dis- 
trict Court, after hearing evidence as to 
the extent and nature of services ren- 
dered.” 399 U-S., at 223, 90 S.Ct., at 
1990 (Emphasis supplied). See also 
West v. H. K. Ferguson Company, 382 
F.2d 630, 633 (10th Cir. 1967); In re 
Hudson & Manhattan Railroad Compa- 


13. Appellee Berger claims to have expended 
2,357 hours of attorney's time on pebalf of 
these plaintiffs without regard to the type 
of work and by whom performed, namely, 
partner, senior associate, junior associate or 

derk. The District Court fee award of $15 
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ny, 339 F.2d 124, 115 (2d Cir. 1964) ; In 
re Hardwick & Magee Company, 355 F. 


Supp. 58, 75 (E.D.Pa.1973) ; Lewis Vv. 
Wells, 325 F-Supp. 382, 387 (S.D.N.Y. 
1971). 


In the instant case the District Court 
sent a legal notice, dated December 13, 
1971, to all class members informing 
them of the prospective settlement. 


Paragraph 
that: 


6 of that notice proclaimed 


[T]he Court has directed that a hear- 
ing be held on April 27, 1972 
Say [A]ny member of the 
class who has not requested exclusion 
and has timely filed a Sworn State- 
ment of Claim may appear at such 
hearing in person or by counsel and 
may show cause, if any he_ has, 
_ . . why fees and allowances 
chould not be granted and why judg- 
ments thereon should not be entered, 
and may present any evidence that 
may be proper and relevant to the is- 
sues to be heard. 


Appendix, Vol. II, at 78. 
Contrary to the terms of this notice, the 
Court made its fee award after it had 
refused to hold an evidentiary hearing, 
Hearing of April 10, 1972, at 3, and 
with only the benefit of oral argument 
and submitted papers to guide it, in 
spite of the fact that counsel for the ap- 
pellants stated to the Court that he 
“proposed to present evidence” on the 
matter of the fee application. Excerpts 
from Transcript of Hearing Before 
Judge Metzner, May 24, 1972, Vol. II, at 
504; Excerpts from Transcript of Hear- 
ing Before Judge Metzner, June 5, 1972, 
Vol. II, at 558. The most basic dispute 
focuses on petitioner’s claim, rejected by 
both appellants and third parties, that 
he and the members of his firm expend- 
‘ed 2,357 hours in the litigation of this 
case.!3 See Statements of Messrs. Rob- 


million thus compensated him at the rate of 
$635 per attorney-hour. 

Appellee has attempted to justify his fee 
by pointing to other cases where the fee 
awards were even more grandiose. He ob 
serves that in one dispute litigated in the 
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inson, Hoffman & Stein, Appendix, Vol. 
II, at 270, 296, 242. There is no doubt 
that, in a case such as this, where there 
were many vigorous disputes of fact 
over the elements that comprised the fee 
award, an evidentiary hearing, complete 
with cross-examination, is imperative. 

Even if there were no disputes over 

the claims made by petitioner, there 
would still remain a need for an addi- 
tional hearing to fill the many factual 
voids which remain before an adequate 
fee can be fairly determined. Petitioner 
lumps together the hours for four Jaw- 
yers in his office whom he calls “senior 
attorneys” and who allegedly spent 1,- 
814 hours on this case, yet he does not 
define what he means by the term “sen- 
ior attorney”. Petitioner, likewise, pro- 
vides no breakdown of any of the time 
claimed into the various facets of the 
case. It is conceivable that large 
amounts of time could have been spent 
on comparatively routine matters or in 
ministerial duties. 

The court will need to know the expe- 
rience and training of petitioner’s para- 
professional assistants and the rate at 
which he pays them since he must be 
reimbursed for their wages even though 
their time cannot be considered as input 
in the fee award determination. See In 
re Hardwick & Magee Co., supra, 355 
F.Supp. at 58, 73; Trans World Air- 
lines, supra, 312 F.Supp., at 482. Final- 
ly, there is insufficient evidence regard- 
ing petitioner's separate fee arrange- 
ments with various members of the 
classes he represented. Such informa- 
tion is vital to the determination of a 
fair and adequate fee. Lindy Bros., su- 
pra, 341 F.Supp., at 1090. 

The guidelines to be followed on such 
a hearing which we adopt have been well 
summurized in the Lindy Bros. case, su- 
pra, 487 F.2d, at 167, 170. 


New York State courts, a distinguished 
practitioner was compensnted at the rate of 
$3,590 per hour, Sullivan and Cromwell v. 
{ludson and Manhattan Corporation, 35 A. 
D2d 1084, 316 N.Y.S.2d GOt Ust Dep't 
107), aff'd, QO N.Y.2d 523, 324 N.Y.S.2d 79, 
Yi2 N.B.2d 572 (1971). 
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To this end the first inquiry of the 
court should be into the hours spent 
by the attorneys--how many hours 
were spent in what manner by which 
attorneys. It is not necessary to 
know the exact number of minutes 
spent nor the precise activity to which 
each hour was devoted nor the specific 
attainments of each attorney. But 
without some fairly definite informa- 
tion as to the hours devoted to various 
general activities, e. 9. pretrial dis- 
covery, settlement negotiations, and 
the hours spent by various classes of 
attorneys, €. g. senior partners, jun- 
ior partners, associates, the court can- 
hot know the nature of the services 
for which compensation is sought. 

* * * * * * 

The value of an attorney's time gener- 
ally is reflected in his normal billing 
rate. A logical beginning in valuing 
an attorney’s services is to fix a rea- 
sonable hourly rate for his time— tak- 
ing account of the attorney’s legal 
reputation and status (partner, asso- 
ciate). 

* * * * * * 
Further, in increasing or decreasing 
an attorney’s compensation, the dis- 
trict judge should set forth as specifi- 
cally as possible the facts that support 
his conclusion, particularly where, as 
in this case, the judge determining 
the fees to be awarded did not sit in 
the case throughout the entire pro- 
ceeding. The value to be placed on 
these additional factors will, of course, 
vary from case to case. Often, how- 
ever, their value will bear a reason- 
able relationship to the aggregate 
hourly compensation. 

We conclude, as did the Circuit Court 
in Lindy Bros., supra, that “the failure 
of the district court to hold an eviden- 
tiary hearing and its failure to follow 


Tlowever, instend of bolstering his position, 
these observations merely iMusteate the re- 
aults that accrue when a fee is awarded on a 
contingency. basis without reference to the 
labor actually expended on the client's be- 
half. 
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proper standards in awarding fees to at- 
torneys Kohn and Berger were inconsist- 
ent with the sound exercise of discre- 
tion.” 


FEE APPORTIONMENT 

In addition to the fee petition of coun- 
sel for the class representatives, at least 
three other fee petitions were presented 
to the Court below. 

The three firms of (a) Weil, Gotshal 
& Manges, (b) Licbman, Eulau, Robin- 
son & Perlman, and (c) Parker, Chapin 
& Flattau, constitute the so-called “troi- 
ka”, counsel for a number of individual 
plaintiffs. The “troika” has laid claim 
to twenty-five percent of the fce award- 
ed class counsel on the ground that their 
efforts contributed to the formation of 
the settlement fund. A second attorney, 
Joel E. Hoffman, of Wald, Harkrader & 
Ross, likewise filed a petition, Applica- 
tion of Wald, Harkrader & Ross For Ap- 
portionment of Counsel Fees, Appendix, 
Vol. IH, at 236, for ten percent of any 
fee awarded class counsel on the ground 
that his participation in the pre-trial 
proceedings conferred a benefit on the 
class. Finally, Pritchard, McCall & 
Jones, counsel for certain other plain- 
tiffs, also sought fees for work done in 
their client’s behalf. Application of 
Pritchard, McCall & Jones For Allow- 
ance of Attorneys’ Fees, Appendix, Vol. 
II, at 230. 


The District Court held that the three 
law firms constituting the “troika”, 
along with the firm of Wald, Harkrader 
& Ross, had standing to assert claims 
against the fee awarded class counsel. 
Detroit v. Grinnell Corp., supra, 356 F. 
Supp. at 1393. The Court said that it 
would set a date for a hearing to deter- 
mine whether any benefits accrued to 
the national classes from the activities 
of these other counsel, and whether the 
Court should, in equity, award them 
part of class counsel’s fees. Id. The 
Court denied the fee application of Prit- 
chard, McCall & Jones. 


Appellants contend that none of 
these additional fee applications should 
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be entertained by ie District Court. 
Since none of these fees has as yet been 
allowed, this question is not yet ripe for 
review and we therefore dismiss this 
portion of the appeal for lack of juris- 
diction. 

The basic policy of the federal courts 
has heen that appeal will lie only from a 
“final decision.” Cobbledick v. United 
States, 309 U.S. 323, 324, 60 S.Ct. 540, 
84 L.Ed. 783 (1940). “{A]) ‘final deci- 
sion’ gencrally is one which ends the lit- © 
igation on the merits and leaves nothing 
for the court to do but execute the judg- 
ment.’ Catlin v. United States, 324 U. 
S. 229, 223, 65 S.Ct. 631, 633, 89 L.Ed. 
911 (1945). Obviously, the District 
Court's holding with respect to the 
standing of the additional petitioners is 
anything but a “final decision”. To 
support their position appellants are 
forced to rely on the “collateral order’ 
exception to the final judgment rule 
which was stated by the Supreme Court 
in Cohen v. Beneficial Industrial Loan 
Company, 337 U.S. 541, 69 S.Ct. 1221, 93 
L.Ed. 1528 (1949). An order which 
would otherwise be nonappealable may 
be appealed when it 

appears to fall in that small class 
which finally determines claims of 
right separable from and collateral to, 
rights asserted in the action, too im- 
portant to be denied review and too 
independent of the cause itself to re- 
quire that appellate consideration be 
deferred until the whole case is adju- 
dicated. 


Cohen, supra, at 546, 69 S.Ct., at 1226. 


These appellants have not demonstrat- 
ed the applicability of the Cohen excep- 
tion. Indeed, the very language of the 
Cohen decision militates against the ap- 
pealability of this portion of the District 
Court’s opinion. The Supreme Court 
specifically cautioned that the exception 
does not apply “even from fully consum- 
mated decisions, where they are but 
steps towards final judgment in which 
they will merge.” Cohen, supra, at 546, 
69 S.Ct. at 1225. There can be no 
doubt that the District Court’s recogni- 


tion of standing and call for a hearing 
on the fee applications fits squarely into 
the definition of an act which is merely 
a ‘‘step F toward final judg- 
ment in which fit] will merge.” Com- 
pare Gibbs. v. Blackwelder, 346 F.2d 942 
(4th Cir. 1965). A final judgment will 
arise only when the District Court 
makes a final ap 

The judgment approving 
ment is affirmed; the judgment as to 
the fee award is reversed and remanded 
for a hearing in accordance with this 
opinion, the judgment relating to the 
of other attorneys to partici- 


portionment of the fee. 
the settle- 


standing 
pate in any fee award is dismissed for 
lack of appellate jurisdiction. Costs to 


abide the event. 
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